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Vol. III. OcTOBEB, 1894. No. 1. 

THE RIGHT TO PRIVACY. 

In 1890, there appeared in the Harvard Law Review an article 
on the right to privacy.' The arguments advanced in that article 
in favor of the existence of a right to privacy were largely based 
upon certain dicta of Sir Knight Bruce in the celebrated case, 
Prince Albert v. Strange} Coming as it did at a time when 
public interest had been aroused in this question by an article' in 
one of our popular monthlies on the subject of reportorial invasion 
of the privacy of life, the Harvard Law Review article created 
considerable discussion in the legal world as to whether the exist- 
ence of the right to privacy could be justified on sound legal prin- 
ciples. The right to privacy, for the protection of which an 
injunction was claimed, was said to consist in the right '^ to be let 
alone; "^ the right to enjoy the seclusion of the home, the study or 
the studio, free from the interference of an inquisitive public; the 
right to prevent the unwarranted circulation of one's photograph; 
and, in short, the right to maintain inviolate and undisclosed, all 
that pertains to the privacy of one's personality. 

The arguments employed to show why the right to privacy 
does, or should be recognized and protected, were that courts of 
equity in preventing the publication of letters, of photographs, or 
attempts at literature or art, had adopted the theory of property 
rights therein as a mere fiction, and that the real basis of the juris- 
diction consisted in the protection of " personal feelings," the pro- 
tection of the " sanctity of private life," • and a general attention 

» 4 Har. Law Rev., IML 
'2Deaez&Sm.,062. 

* Scribner'B Mag. July 1800: '' The Rights of the Citizen: to His Reputa- 
tion," by £. F. Gk)dkin, Esq. 
^ See Cooley on Torts, d ed. p. 29. 
^Har. Law Rev. 204, 205, 206. 
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to that important trait of character and culture, which Matthew 
Arnold says the English people and their American cousins so es- 
sentially lack — amenity. And further, that the second ground on 
which courts of equity had taken jurisdiction in the protection of 
literary productions and the prevention of the publication of photo- 
graphs, viz: an impUed contract or trust, was also a mere fiction of 
the law, and that the real basis of this argument was a recognition 
by the courts of the necessity and ^ moral fitness '^ of preserving 
inviolate to the individual the right to a private personality, 
whether that personality consisted in manners, appearance, habits of 
life, or productions of the mind.' 

Copious excerpts were made from Prince Albert v. Strange f and 
Pollard V, Photograph Co.} which on first blush seems to justi- 
fy the contention that in these and other similar cases the courts of 
equity had been induced to grant an injunction for the protection 
of the feelings of the individual in recognition of the ^^ moral fitr 
ness *' in so doing, rather than on the old established grounds of 
equity jurisdiction, protection of rights of property. But it is to be 
remembered that no position, however extreme, can want for sup- 
port and justification in the dicta of decisions. 

After extensive review, comment and argument, the writers 
suggest their conclusions in the form of a code ' for the protection 
of the right to privacy. It is as follows: 

1. "The right to privacy does not prohibit any publication of 
matter which is of public or general interest." And those matters 
are to be considered of " public or general interest " which have 
any connection with a person's " fitness for a public ofllice which 
he seeks, or for which he is suggested, or for any public or qitasi 
public position which he seeks, or for which he is suggested.^' But 
all matters, which have no legitimate connection with a person's 
fitness for those positions should be kept free^from public intru- 
sion. The question as to who are to be considered public or quasi 
public characters is not answered. 

2. " The right to privacy does not prohibit the communication 
of any matter, though in its nature private, when the publication 

> 4 Har. Law Rev., 307, 206, 309. 

*2 DeGex & Sm. 652. 1 MacN. & G. 25. 

>40 Ch. D. 845 (1888.) 

« 4 Har. Law Rev. 214, 215, 216. 
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is made under circumstances which would, render it a privileged 
communication according to the law of slander and libel.** The 
question, whether such privilege exists, would, in each instance, 
have to be determined by the court or jury, and it may be confi- 
dently asserted that when a person offers for sale to the public his. 
literary or artistic productions^ the public have a right to know 
something of his life and habits and individuality.* 

3. ** The law«would probably not grant any redress for the in- 
vasion of privacy by oral publication in the absence of special 
damage." 

4. «« The right to privacy ceases upoii the publication of the facts 
by the individual, or with his consent.** The effect of -this propo- 
sition as to literary and artistic property is well defined and clearly 
understood ; but whether a person would be considered to have 
u published ** his peculiarities of habits, speech and manner by ap- 
pearing in public among people would be a difficult question to 
decide. 

Two other rules are given but they are suggested in regard to 
grounds of defense.' 

If the law should become established in pursuance with these 
suggestions, it is submitted that the *^ right '* would be found to be 
so completely pruned away that the shadow remaming would hardly 
furnish sufficient substance to interest the ordinary man or woman 
in this busy ^orld of ours. Yet it is also submitted that the courts 
could not,- in accordance with well established principles of the 
law of*defamation,' and the rights of free speech secured to all by 
our constitutions, establish the right to privacy, should they estab- 
lish it at all, outside the lines suggested. The small class who 
would thus be entitled to enjoy the privilege of privacy and seclu- 
sion would probably find that their habits of life and appearance 
would be of as little importance to the general public as would the 
right to privacy itself, if established within these limitations. 

The writer believer that the right to privacy does not exist; 

>4Har. Law Rev. 

'5. *' The truth of the matter published does not afford a defenae. 8. 
The absence of malice in the publisher does not afford a defense." 

> lAfe Am, Co. v, Boogher, 8 Mo. App. 178; Botton Diatate Co. v. Flor^ 
enee Mfg. Co., 114 Mass. 69; Brandreth v. Lance, 8 Paige, 28; Cooley Const. 
Urn. 6 Ed. 578; Colt, Cir. J., in Corliss v. Walker Cp., 57 Fed. Rep. 484-486. 
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that the arguments in favor of its existence are based on a mis- 
taken understanding of the authorities cited in its support; that the- 
jurisdiction of courts of equity does not on principle recognize 
the right to privacy, the right to be free from personal unpleas- 
antness; that equity has no concern with the feelings of the indi- 
vidual or with considerations of ^^moral fitness** except as the incon* 
venience or injury that a person may suffer is connected with the 
enjoyment or possession of property. 

For a clearer understanding of the position assumed a short 
review of the nature and history of equity jurisdiction will not her 
inappropriate or unprofitable. 

The work of the courts of equity in that great dual system of 
jurisprudence which has distinguished the Bnglish speaking people 
consists in the giving of other 'and fuller relief than can be found 
ia the courts of law. That our jurisprudence developed into a dual 
system, instead of one harmonious and consistent whole, as did the 
Roman law, has resulted in conflicts, confusion and misunder- 
standings. The result, however, was inevitable, from the historical 
circumstances under which it came into being. The Anglo-Saxon 
law was arbitrary and crude. " The word was the law.'' A prece- 
dent was of more importance than a principle and the procedure,, 
based upon writs limited in number, was the root from which the 
common law developed. An inevitable consequence of this condi- 
tion was that many rights were invaded with impunity, and many 
remedies were barred through accident, technicalities and a lack of 
attention to forms arbitrary in the extreme. 

Thus, it was necessary that some softening, broadening influence 
should come to the assistance of the conimon law just as it was- 
found necessary in Rome two thousand years ago, to modify by 
Preatorian edicts the rigor of the Twelve Tables. This relief was 
found in an appeal to the conscience of the King, the fountain 
souVce of justice. All common law writs came from the Chan- 
cellor and his clerks, but the common law judges had the right to 
pass upon their validity.* • The King, however, had the right to 
issue writs in accordance with his sense of justice and right to 

VThe chancellor and his clerks issued the common law writs, but the 
common law judges assumed the jurisdiction to decide upon their validity; 
nor could the chancellors decide what was a sufficient defense. Spence 
Eq. Jur.,825. 
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relieve the misfortune or hardships of his subjects J This relief, 
based upon certain general principles of justice, and accomplished 
by writs from the Chancellors, formed the foundation of modern 
equity jurisprudence. Though all law traced its origin to the 
King, the two systems did not coalesce, as the power to judge of 
the validity of the common law writs gave to the common law 
jvdges the control of those writs, and the Chancellors soon issued 
writs on their own motion without reference of the case to the 
King.' 

As the Chancellors were usually ecclestasts and gave justice in 
accordance with their own ideas of ^equity," based updn a study 
of the principles of the Roman law, the opposition and conflict 
between the Catholic church and the English people resulted i» 
many instances in a conflict between the two systems of jurisprud- 
ence.' This separation and conflict continued down to a time 
within the memory of man now living when statutory legislatioa* 
attempted to unite the two into one harmonious whole, as was the- 
yus Gentium of the Romans.^ 

Thus it is seen that equity jurisdiction was at its inception 
limited only by what seemed right and just to the conscience of 
the chancellor.' But as equity modified in many ways the com- 
mon law, it was but natural that the conservative spirit of the 
English people, as manifested in the common law, should in time 
have influenced the exercise of equity jurisdiction. The idea of 

VJ9enrietM RexAnglorum Dapifero et Hugoni^ de Bock, Spdman voor 
Dapifet, p. 1686. 

* " In the reign of Henry III, that monarch, by ordinance, referred all 
matters as were of grace to the chancellor or keeper of the privy seaL 
(Introd. to close rolls, p. XXVIII 32 Ed. III.) This ordmance gave to the 
chanoeUors authority to give relief in all matters requiring the prerogative 
grace; while the common law judges were limited to the writs." 

'The judges in the reign of Rich. II prohibited the citation of Roman 
law in common law tribunals (Rot. Par. 11 Rich. II, pref . to Sir J. Davis* 
Rep. and Ducks XXVI, VIII.) 

'Judicature act (1878), 86, 37, Vict. c. 66. Legislation in many of our 
states has abolished the distinctions between law and equity. 

' ''Equity is a roguish thing. 'Tis all one as if they should make the 
standard for measure of a chancellor's foot." Selden's Table Talk, Eq. 
Oper. Tom. IV, p. 2028. *'Selden, better than any man living, perhaps, 
knew what equity really was." Spence418. "No doubt the court of chanr 
eery was not originally limited by any other terms," (what should seem 
'^reasonable and just.") Jessel, M. R., in Beddan v. Beddon, 9 Ch. D. 89l 
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'crtamty is the basis of law, and the necessity of dd6nite rules of 
}>roperty was felt thenar it is today; and so we find in the eaily 
periods of the developikient of equity jurisprudence a gradual 
breaking away from the theory that relief should be given where- 
«ver it seemed fair and just, and adherence to the decisions of 
former chancellors begins to exercise a restraining influence.* This 
adherence, too closely observed perhaps by some, too loosely by 
others, resulted in the end in the establishment of a system of juris- 
prudence coufined within limits only a little less^ rigid and based 
upon principles only a little less definite than was the case with 
the common law.' The prinaples of equity were in their nature 
more liberal and more in accord with the idea of ««natural equity," 
yet they were none the less definitely defined and invariable. 

According to the theory of equity jurisprudence after it became 
« developed and crystalized system relief could not be granted 
when justice seemed to demand it, for many cases of peculiar 
hardship and injustice failed to secure relief at the hands of the 
Chancellors,' but only when the prayer iox relief rested upon prin- 
ciples, well known and clearly defined, of which the court could 
take recognition.* 

This review of the origin and nature of equity jurisprudence 
having shown that equity is a crystalized system, not a system of 

' "It is to be remembered that the jurisdiction of the courts of chancery 
to grant injunctions was formerly limited; it was limited by the practice 
of different chancellors. * * * The instances in which an injunction 
might be granted were decl^|ed by that court and there were certain well- 
known cases in which it was s^UJed that the court ought not to grant an 
injunction. Sir Qeo. Jessel in Beddon v. Beddon, 9 Ch. D., 89. 

* '* After its growth had proceeded so far that its important principles 
were all developed, equity became a system of positive jurisprudence, pecu- 
liar indeed and differing. from the common law but founded upon and 
contained, in the mass of cases already decided. The chancellor was no 
longer influenced by his own conscienoe or governed by his own interpreta- 
tion of Divine morality. He sought for the doctrines of equity as they had 
Aheady been promulgated and applied them to each case which came before 
him." Pomeroy Eq. 59; Beddon v. Beddon, 9 Ch. D., 89; Lord Eldon in Oee 
V, Pritchard, 2 Swanst. 403; Lo^rd Campbell in Emp. of AuBtriav. Day, 8 
D. O. F. &J.,317.287. 

* 8 Blackstone*s Com. p. 480. 

^The question will be whethe^r the bill has stated facts of which the 
oourt can take notice as a case of civil property, which it is bound to pro- 
tect. Lord Eldon in Oee v. Pritchard, 2 Swanst. 403, 418. 
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justice administered according to the conscience of the individual 
judges, the next inquiry is to discover whether the invasion of 
one's privacy resulting in the wounding of his feelings and sensi- 
bilities, comes within any of the well established principles of 
equity jurisprudence. 

Equitable relief has been divided by an eminent writer- and 
master of the subject into three great divisions : ' i. Equitable titles. 
2. Equitable rights. 3. Equitable remedies. 

The two first divisions come under the general head of ** equi- 
ties," and the equitable right or title that arises, exists ^* distinct 
from and independent of the legal title." In these departments 
^equity enforces rights which courts of law do not recognize. But 
while in these cases equity requires a causa in the Roman law 
sense of the word, the « equity " that it protects or enforces is con*- 
nected in its very nature with property. The recognition of an 
equitable assignment of a chose in action is an example of the first 
class, and a dry trust an example of the second. 

In the third class equity creates no new rights but simply affords 
a better relief than can be found in courts of law, for rights which 
courts of law recognize; as for example, the restraining of a nuis- 
ance or a trespass. Thus, at the very threshold of this discussion 
we are met by the inquiry, does the common law recognize such 
a right as the right to privacy by giving an action for injured 
feelings or sensibilities. Thus, if the ^'right to privacy" is to be 
protected it must be, because the remedy at law for its invasion is 
inadequate, not because equity recognizes any equitable title to 
seclusion or retirement, for there is none. It is true, as is often 
loosely asserted, that equity has a jurisdiction separate and distinct 
from legal rights, but that independent jurisdiction is not based 
upon considerations of conscience and a sense of moral fitness, but 
upon principles of justice connected with the ownership and enjoy- 
ment of property. 

The prevention of waste and trespass, the protection of literary 
property, patent rights and trade marks, are examples of cases 
where relief is give^ because the common law remedy is inade- 
quate, not because equity treats a distinct and independent right 
But it is contended that the property rights and relations of con- 
tract and trust, for the protection of which equity takes jurisdiction 

> Bispham Principlee of Equily, 5th Ed. 82, 88, 84-. 
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in case of unpublished letters and literary productions, have no ex- 
istence in reality, being mere fictions in the minds of the chancel- 
lors. A person certainly has property rights in the productions of 
his mind, and letters are oftentimes written with the intention of 
making them literary productions, and they are so considered. 
Therefore, m equity cannot go into each case and say this is valu- 
able as property because it is a literary composition of merit and 
this is not, the same protection is furnished to the letter of a writer 
•f renown which is valuable as literature, and the bare statement 
of a tradesHMm ia a letter, that be does not dine with his wife.' Gen- 
erally, also, letters are wrftten with the understanding, expressed 
or implied, that they shall be kept secret, and whenever such an 
understanding can be fairly drawn from the circumstances of any 
case, privacy to that extent should be and is protected.' 

But, iBside from these considerations, an invasion of one's pri- 
vacy, however distasteful it may be, or however deeply it may 
wound his feelings, is not the subject of an action, for the common 
law does not recognize mental anguish as a ground for damages 
except where a physical condition results as the proximate cause of 
the act producing the anguish.' Wounded feelings are often 
reasons for aggravation of damages, but the right of action, the 
legal injuria must exist by reason of the invasion of another and 
different right.* 

These contentions are tacitly admitted in the Harvard Law 
Rev/ew article, but the contention is still made that on grounds of 
propriety and moral fitness the privacy of one per&onality should 
be protected. This contention must rest upon the assumption 
that equity is a shifting, ambulatory system of jurisprudence 
which is to be exercised in any case where the relief asked for 

1 Wodt9ey v, Judd, 4 Duer, 879; FHnce Albert v. Strange, 2 De Gex and 
Sm 652, 694, 695: Qee v. Pritehard, 2 Swanst 402. 

* Abemethy v. Hutchinson, 8 L. J. Ch. 909; Tuck v. Priester, 19 Q. B. D. 
689; Morrison v. Moat, 9 Hare, 241. 

* Victoria R. R, v. Coultas, 18 App. Cas. 222; Wyman v. Leavitt, 71 Me. 
277; Canning v, Williamstori, 1 Gush. 451; Lehman v, Brooklyn Co,, 47 
Hun, 856: PhiUips v. Dkkerson, 85 HI. 11; Haite's Curators v. Texas A 
Pac. Ry. Co,, 60 Fed. Rep. 557. "The law does not give an action for 
things of delight." William AlfredTs Case, 9 Rep. 586. 

* That damages may be enhanced by proof of mental anguish or injury 
to feelinicB, is well illustrated in an action by a parent for the seduction of 
his child, and in actions of libel and slander. 
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seems meet to the conscience of the Chancellor. That equity is not 
sQch a system it is submitted lua been clearly shown. 

The language of Sir Yinight'BTVLce in Prince- Alhertvi Strange^. 
used to support this contention, does not, when taken as a wix»le« 
support or recognize any right to privacy, or right to be free from 
interference by an inquisitive world, but the right to the ^privacy 
of property *' as one of the essential elements of property. The na** 
ture of that case naturally led the judges who decided it ioto 
making certain loose remarks concerning the sacredness of the 
home, and of the obloquy which should rest on one who, through 
mercenary desires to pander to a prurient curiosity, invades the 
seclusion of private life; yet the decision itself rests on those well-* 
established grounds of equity jurisdiction; the protection of prop- 
erty rights and relations of contracts or trusts^ grounds as old as 
the jurisprudence itself.* 

Indeed the counsel for the Queen and Prince Albert expressly 
said: ^^The interference of this court is not asked for on the 
grounds of decorum or good taste, but upon the general principle 
that this court will protect every person in the free and innocent 
use of his own property and will prevent anyone from interfering 
with that use to the injury of the owner.'^ And the court in grant- 
ing the injunction placed it on the ground that the publication of 

> « It waff said by one of the learned <x>uns0l for the defense that the in- 
junction most rest upon the ground of property or breach of trust; both 
appear to me to exist. The property of an author or composer of any 
work unpublished and kept for his private use or pleasure can not be dis- 
puted after the many decisions in which that proposition has been 
afi&rmed. If then such right and property exists in the author of such 
works it must so dzist exclusively of all other persons. He (the defendant) 
contends that admitting the plaintiflTs right and property in the etchings 
in question and as incident to it the right to prevent the exhibition. or pub- 
lication of any copies of them, yet he admits that some person having had 
access to certain copies how obtained I will presently consider, and having 
from such copies comi>08ed a description and list of the originals, he, the de- 
fendant, is entitled to publish such list and description; that is, that he is en- 
titled against the will of the owner to make use of his exclusive property." 
Knight Bruce in Prince Albert v. Strange, 2 DeOex & Sm. 652, 696. ** It 
is to prevent the use of that which is tiie exclusive property of another 
that an injunction is granted. I have examined the cases that I have been 
able to meet with and I find that they all proceed upon the ground of title 
to the property in the plaintiff." Lord Eldon in Southey v, . Sherwood, 2 
Mer. 435; MiOer r. Taylor, 4 Burr, 2878. 
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the catalogue would infringe a right of property, in that it would 
make public what the owner had a right to keep private and thus 
violate the privacy of property, which in many cases before publi- 
cation, is one of the most valuable elements of the property right 
in a literary or artistic production.* The contract or trust relation 
which must have bcten violated to secure possession of the plates 
was referred to by the vice chancellor' and made an express 
ground of the decision by the lord chancellor.' 

But, the right to the privacy of one's personality or the sacredness 
of the home from curious invasion by the public, if in the minds of 
the chancellors at all, were referred to only by way of dicta, 
"Upon the principle, therefore, of protecting property," says the 
court,^ "it is that the common law in cases not aided nor prejudiced 
by statute shelters the privacy and seclusion of thoughts and senti- 

1 *< Upon the first que8tion,theref ore, that of property, I am clearly of opin- 
ion that the exclusive right and interest of the plaintiff in the composition 
or work in quf^stion being established and there being no right or interest 
whatever in the defendant the plaintiff is entitled to the injunction of this 
court to protect him against the invasion of such right and interest by the 
defendant which the publication of any catalogue would undoubtedly be.*' 
Lord Chancellor Cottenham in Prttice Albert v. Strange, 1 MacN. &Q. 25, 
44. ** Property in mechanical works or works of art, executed by a man 
for his own amusement, instruction or use is allowed to sub^t certainly, 
and may, before publication by him, be invaded not merely by copying 
but by description or by catalogue." Knight Bruce in Prince Albert v. 
Strange, 2 DeGez & Sm. 652, 696. " Addressing the attention specifically 
to the particular instance before the court we cannot but see that the etch- 
ing executed by the plaintiff and his consort for their private use, the 
produce of their labor and belonging to themselves, they were entitled to 
retain in a state of privacy, to withhold from publication. Can I then 
deny it to be an interference with another's property? I thirk not." 
Knight Bruce in Prince Albert v. Strange, 2 D^Oex & Sm. 662. 697. 

* " The breach of trust being established, I should equally interfere in his 
favor." Knight Bruce in Prince Albert v. Strange, 2 DeGex & Sm. 652, 
716. 

' '' Upon the evidence on behalf of the plaintiff and in the absence of any 
explanation on the part of the defendant I am bound to assume that the 
possession of the etchings by the defendant had its foundation in a breach 
of trust, confidence or contract * * * and upon this ground I think 
the plaintiff's title to the injuction fully established." Lord Chancellor 
Cottenham in Prince Albert t\ Strange, 1 MacN. & G. 25, 44. 

« Knight Bruce in Prince Albert v. Strange, 2 DeGex & Sm. 652, 695, 
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ments committed to writing and desired by the author to remain 
nibt generally known.^' 

It is apparent as was said by Lord Chancellor Cottenham at the 
beginning of his opinion,' that the case o£ Prince Albert v. 
Strange^ cannot be taken to have established a new ground of 
equitable interference, or in any way to have extended the juris- 
diction. The word privacy, as used in those decisions, is always 
in connection with property and it is the *^ privacy of property," 
not the right to privacy, which equity protects. 

Suppose, as an example of the value of the *^ privacy of prop- 
erty ,'* which these decisions recogi^ize and protect, that one of our 
well known editors oiE selected cases should be engaged in compil- 
ing a list of selected cases on a certain branch of the law, and that 
one of his assistants should seek to publish a catalogue of the forth- 
coming publication, giving the arrangement of the cases, the parts 
omitted and the gist of the observations. Could any one doubt 
but that the publication of such a catalogue might work a great 
injury to the editor in that it would violate the right that he had to 
keep this product of his labor private until he saw fit to publish 
the same? And whether the information possessed by the assistant 
was gained in the course of a confidential employment or surrep- 
titiously, the injury to an essential element of property would 
nevertheless be perpetrated by the disclosure, and the threatened 
injury would certainly be prevented by a court of equity. 

But the right to the privacy of one's personality could not, even 
were its existence recognized, be protected on the principle on 
which courts of equity protect the right to the privacy of literary 
property before publication. The common law copyright, as the 
right to the privacy of literary property before publication is gen- 
erally called, protects a person in his production or compilation, 
before he has given it to the world ; after that it can afford him no 
protection. When an individual goes among people, when he 
walks along the streets in the sight of atl who care to look upon 

> The importance which has been attached to this case, arises entirely 
from the exalted station of the plaintiff and cannot be referred to any diffi- 
culty in the case itself. The precise facts may not have occurred before, 
but those facts so clearly fall within established principles that the appli- 
cation of them is not attended with any difficulty. Prince Albert v. 
Strange, 1 MacN. & G. 26, 40. 
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him, he has waived his right to the privacy of his personality. If 
a newspaper reporter wishes to make a sketch of him as he walks 
along the street and g^ives a description of his manners and habits, 
though the «^ write up" may be distasteful to the subject thereof, 
no right of his has been infringed, as the peculiarities of his appear- 
ance, walk, habits and ntanners have been » published** to the 
world, and the injury to his feelings is not actionable at law nor 
ground for the interference of equity.' 

Pollard V. Photographic Co} is a case that, on first impression, 
might seem to justify an opposite contention. But, on closer 
examination it will be seen, as the court said,' that the decision 
simply applies well known principles to a novel state of facts. A 
lady who had had her picture taken, discovered that the photog- 
rapher was selling her picture as a Christmas card. She asked 
for an injunction to restrain him from so doing. The dedsion 
rests upon precisely the same grounds as does the decision in Prince 
Albert V, Strange. The court said, that for the photographer to 
sell pictures taken from a negative designed by the lady for her use 
alone was to violate a «« power confidentially placed in his hands.'* 
And, further, the reasonable position was taken that by implica- 
tion an agreement existed that *^ prints taken from the negative are 
to be appropriated to the use of the customer only." 

Although the "lady's feelings" are touchingly referred to by the 
learned judge, the reference is only for the purpose of making 
more clear, "the gross breach of faith" with which the photog- 
rapher was chargeable. While the breach of confidence or con- 
tract is the most important basis of their decision,^ the violation 
• — ' « 

' Supra. Even should the '* write up'* be libelous an injunction could 
not issue to restrain its publication. See post, . 

• 40 Ch. D. 845. 

* "The principles upon which I rest my judgment are well known and 
of familiar application; and although I am not aware that any case has 
been decided as to the negative of a photograph, there are many analagous 
cases in the books." North, J., in Pollard v. Photographic Co,, 40 Ch. D. 
845,850. 

^When a person obtains information in the course of a confidential 
emplojrment, the law does not permit him to make any improper use of 
the information so obtained; and an injunction is granted, if necessary, to 
restrain such use; as for instance, to restrain a clerk from disclosing his 
master's accounts, or an attorney from making known his client's affairs, 
learned in the course of such employment. Again, the law is dear that a 
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of property rights is also recognized and. distinctly relied upon. 
The plaintiff was said to have a common law copyright in the 
negative which if not good as against the world by reason of 
statute was certainly good as against the photographer.^ 

The court in terms repudiates the doctrine that a court of equity 
can act when no property rights are involved. **But the counsel 
for the defendent did not hesitate to contend boldly that no injunc- 
tion could be granted in a case where there could be no injury to 
property in respect of which damages could be recovered in an 
action at law, and he alleged that this is such a case. I have 
already pointed out why, in my opinion, this is not such a case/' 

These two cases were decided before the Harvard Law Review 
article was published, and that article depended largely for its 
argument upon the dicta of those decisions. Since the publication 
of that article, several cases have arisen in the United States per- 
taining to this question, and three decisions ' have recognized the 
existence of the right to privacy, and the right to an injunction 
against its infringement. These decisions seem to rest almost 
entirely upon the authority of the Harvard Law Review article, 
and whatever credit can be drawn therefrom belongs to the authors 
of that article. But thie only case ' that reached a court of any 
standing was decided against this alleged right to privacy, and the 
decision seems to be sound in principle. In 1891, the first of these 
cases, Schuyler v. Curtis^ arose in the Supreme Court of New 

breach of contract, whether express or implied can be restrained by 
injunction. In my opinion the case of the photographer oomee within the 
principles upon which both these caaes depend." North J., in PoUard v. 
P^^oiTmp^ie Co., 40 Ch. D., 846. 849. 

> "In the present case the copyright in the photograph is in one of the 
plaintiffs. It is true, no doubt, that Sec. 4, 25 and 26 Vict. c. 68, provides 
that no proprietor of copyrights shall be entitled to the benefit of the act 
until registration. But although the protection against the world in gen- 
eral conferred by this act cannot be enforced until after registration, this 
does not deprive the plaintiffs of their common law action against the 
defendant for his breach of contract and breach of faith." PoUard v. 
Photographic Co,, 40 Ch. D., 845. The statutory provision becomes appli- 
cable only whoa there is a publication and before the act of registering 
there is property in the thing upon which the statute is to operate. 

• Schuyler v. Curtis, 15 N. Y. Sup. 787; Schuyler v, Curtis, 46 N. Y. St. 
Itop. 720, Marks v. Jaffa, 26 N. Y. Sup. 908. 

*^ Corliss V. Walker Co., 57 Fed. Rep. 484. 
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York. Certain public spirited individuals desired to place a statue 
of Mrs. Schuyler, deceased, at the World's Fair, using her face as 
a model of the typical philanthropist. The services of a sculptor 
of note were secured. But the heirs of Mrs. Schuyler objected to 
the proposed action, and asked for an inj.unction to restrain the 
making of the. bust or its exhibition at Chicago. The injunction 
was granted. ^ It is urged,'' says the court, ^* that an injunction 
can only be granted in a case where damages could be recovered 
in an action at law. This objection to the granting of an injunc* 
tion was raised in Pollard v. Photographic Co.^ 40 Ch, D. 345,, 
and thus disposed of." The court then, by the use of garbled 
extracts, attempts to show, by the authoriy of that case, that a 
court of equity could interfere where no property rights were 
involved, and where, in theory, no action at law existed. But the 
decision in that case went expressly on the ground that property 
rights were violated; the court saying to the argument that only 
in such a case could . equity interfere ; we think that this is such a 
case; and, further, the breach of a relation of trust and confidence 
also furnished ground for the exercise of the jurisdiction. 
\ Having established this false premise, the court proceeds with its 
argument: ^The true distinction to be observed is between pri- 
vate and public characters. The moment one voluntarily places 
himself before the public, either in accepting public office or in be- 
coming a candidate for office, or as an artist or literary man, he 
surrenders his privacy pro tanto^ and obviously cannot complain oi 
any fair or reasonable description or portraiture of himself.'' 

Then, after deciding that Mrs. Schuyler belonged to none of 
these classes the court concludes: «^ It is true that there is no re- 
ported decision which goes to this extent in maintaining the right 
to privacy and in that respect this is a novel case. But the gradual 
extension of the law in the dif-ectionof affording the most complete 
redress for injury to individual rights makes this an easy step from 
reported decisions much similar in principle." 

Unfortunately the court neglects to mention any of these «^de- 
cisions much similar in principle," and we are left to conjecture 
whether they consist of Prince Albert r. Strange^ and Pollard v. 
Photographic Co.^ or whether lurking undiscovered in some re- 
ports are cases furnishing a justification tor this new. extension of 
equity jurisdiction. On appeal, Schuyler v. Curtis^ 46 N,. Y. St.. 
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Rep. 720, the decision was sustained by the. Supreme Court of N. 
Y,, Van Brunt, J., delivering the opinion of the court. "While 
concurring with the conclusion arrived at by the learned justice 
below I cannot subscribe to the doctrine which seems to pervade 
the opinion rendered upon the decision of the motion that if Mrs. 
Schuyler had been a public character, as defined by him, this mo- 
tion should have been denied. 

The claim that a person who voluntarily places himself before 
the public either by accepting a public office or by becoming a 
candidate for office or as an artist or literary man thereby sur- 
renders his personality while living and his memory while dead to 
the public to be used or abused as anyone of that irresponsible body 
may see fit cannot for a moment be entertained. ♦ ♦ ♦ ♦ It 
is urged upon the part of the appellant, that even if Mrs. Schuyler 
were alive and had the same objection to the defendant's proposed 
action that the plaintiff now has she would be remediless and 
powerless. 

If such were the fact it would certainly be a blot upon oiir 
boasted system of jurisprudence, that the courts were powerless 
to prevent the unwarranted doing of things by persons who are 
mere volunteers which would wound in the most cruel manner the 
feelings of many a sensitive nature." It cannot be that by death 
all protection to the reputation of the dead and the feelings of the 
living in connection with the dead has been absolutely lost.' * * 
Relatives have a right to see that that which would not have been 
permitted in respect to the deceased when living shall not be done 
with impunity when the subject has become incapable of pr6tecting 
himself. The fact that the plaintiff has suffered no pecuniary 
damage, redress for which is sought in this action, is no 
answer to the application because one of the most important de- 
partments in the jurisdiction of courts of equity is the prevention 
of wrongs which would be otherwise irreparable because courts of 
law cannot afford any remedy in damages." 

No cases are cited in support of this last proposition, nor in fact 
in favor of any proposition in the opinion and the Harvard Law 
Review article is not mentioned ! 

' No action for libel against a deikl person can be maintained by his heirs 
or relatives. Ogders on Slander and libel, 376; nor does the action for a 
libel survive. Struthers v. Peacock, 11 Phil. 287. 
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One more case has been added to the learning on this question 
by the Superior Court of New York City, Marks v. yaffa^ 26 
N« Y. Sup. 908. The defendant, editor of the newspaper, ^'Der 
Wachter,'' sought to initiate a popularity contest between Marks, a 
law student and ex-thespian, and an actor named Mogulesko. 
The plaintiff having abandoned the ^sock and the buskin," was 
probably unwilling to have his past thus paraded before the 
public, and accordingly asked for an injunction against the use of 
his picture and name in connection with the contest. The relief 
asked for was granted, the court saying in part: ^The action may 
seem novel but there can be no question about the plaintiff's right 
to relief, irrespective of the amount of damages he might recover 
at law.' 

^ Private rights must be respected, as well as the wishes and sen- 
sibilities of the people. When they transgress the law, invoke its 
aid, or put themselves up as candidates for public favor, they war- 
rant criticism and ought not to complain of it; but when they are 
content with the privacy of their homes they are entitled to peace 
of mind and cannot be suspended over the press heated gridiron of 
excited rivalry,' and voted for against their will and protest. 
The right of the plaintiff to relief seems too clear both upon prin- 
ciple, and authority to require further discussion." 

Let these esteemed judges of these inferior tribunals turn in 
their indignation to the decisions of the courts of last resort in the 
State of New York upon a kindred and analogous subject. 

^' The jurisdiction of a court of equity does not extend to false 
representations as to the character or quality of the plaintiff's 
property, or to his title thereto, when it involves no breach of trust 
or contract, nor does it extend to cases of libel or slander. Equi- 
table jurisdiction to restrain the. use of a name or a trade-mark or 
letters rests upon the ground of the plaintiff's property in his name, 
trade-marks or letters, and of the unlawful use thereof." • 

If this citation is not sufficient to show that the judges who 
decided the cases referred to above have gone too far in their zeal, 

' The Schuyler v, Curtis decisions, supra, are cited and relied upon. 
' ''The press heated gridiron of excited rivalry'* is an expression that will 
doubtleBS become classic in connection witli this subject. 
» Mauger v, Dick, 65 How. Pr. 132. 
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and not far enough in their investigation, let another decision i from 
the same State be referred to. 

^< This bill presents the simple case of an application to the 
courts of chancery to restrain the publication of a pamphlet which 
purports to be a literary work, undoubtedly a tale of fiction, on the 
ground that it is intended as a libel upon the complainant. .This 
court cannot assume jurisdiction of the case presented by the com- 
plainant's bill, or any other case of the like nature, without infring- 
ing upon the liberty of the press and attempting to exercise a 
power of preventative justice, which the legislature has decided 
cannot be safely entrusted to any tribunal consistently with the 
principle of free government 

« The utmost extent to which the court of chancery has ever gone 
in restraining any publication by injunction has been upon the 
principle of protecting rights of property. Upon this principle 
alone Lord Eldon placed his decision in the case of Gee v, 
Pritchard^ 2 Swanst. Rep. 403, continuing the injunction which re- 
strained the defendant from publishing copies of certain letters 
written to him by the complainant. As the publication of the 
work, therefore^ which is sought to be restrained, cannot be consid- 
ered as an invasion of the rights either of literary or medical prop- 
erty although it is unquestionably a g^oss libel upon the complain- 
ant, this court has no jurisdiction or authority to interfere for his 
protection." That these decisions, and many others from courts 
of the highest respectability,* were not mentioned in the opinions 
of the judges in those decisions that recognized the rights to priva- 
cy is strong evidence that the latter decisions were made on very 
superficial investigation 

What greater injury to a person's feelings, what greater violation 
of the privacy of his personality, what greater shock to feel- 
ings of decency and moral fitness can be imagined than a gross 

* Brandreih v. Lance, 8 Paige, 2S. 

» Clark V. Freeman, 11 Beav. 112; Pmd. Ass, Co, v. Knott, H R 10 Ch. 
142; Singer Sew. Mach, Co. v. Dom. Sew. Mack. Co., 49 Ga. 70; Life Ass. 
of Amer. v. Boogher, 8 Mo. App. 178; Boston Diatite Co. v. Florence 
Mfg. Co., 114 Mass. 69; Whitekeadv. Kitsan, 119 Mass. 484; Kiddv. Horry, 
28 Fed. Rep. 778. By force of the judicature act (86 & 87 Vict. c. 66), an 
injunction can now be granted in England to restrain the publication of a 
libel when the case is such a clear one that the court would feel bound to 
take the question from a jury. 
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libel upon an individual, made up of such a combination of truth 
and untruth as to thoroughly identify the subject and make him an 
object of ridicule and contempt? And if the legislature has decided 
that such an exercise of preventative justice, as an injunction against 
a libel, <^cannot be safely entrusted to any tribunal consistently with 
the principles of free government," what consideration should be 
given by the courts to a violation of the alleged right to privacy ? 

Thus we have the legal anomaly, existing by force of the decis- 
ions of the courts of New York, that if a newspaper wishes to 
give to its readers an account of the life and habits of some person 
of retiring disposition, it has only to make the sketch so libellous in 
its nature and the subject's picture so manifestly a caricature, that 
the whole will amount to a libel, to be free from interference by 
the *^trong right arm'' of a court of equity. But should an editor, 
with a desire to pay a tribute to some artist or literary man, pub- 
lish a respectful article in regard to his habits and life, should an 
association, with feelings of reverence and regard, desire to place in 
a public museum a statue of some retired but noble person ; then 
the courts will say you have invaded the privacy of the personality 
of these individuals, and an injunction must be granted against 
such action. 

So whatever we may think of the ^^equity" of the decisions 
which refuse an injunction against the publication of a libel, there 
is no denying the fact that they rest (in case of mere personal 
ibels at all events) upon principles, too firmly established in our 
jurisprudence to be changed except by statutory legislation. And 
in the face of these decisions, arguments in favor of the protec- 
tion of the rights to privacy result in a reductio ad absurdum^ that 
to be. clearly seen, needs only to be stated. 

Turning from these judicial aberrations of the New York 
courts, we find a clear statement of the law on this subject by 
Calt, Cir. J., in Corliss v. Walker Co.^ 57 Fed. Rep. 434 (1893). 
The court in this case sees clearly through the sentimental consid- 
erations of "personal feelings," "moral fitness" and "public pro- 
priety" to the real gist of the matter and the true grounds of the 
jurisdiction of courts of equity. The defendant in that case in- 
tended to publish a life of Corliss, deceased, the inventor of the 
famous Corliss engine, but the latter's relatives asked for an 
injunction on what the court calls the "novel ground" that such a 
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publication would be an ««injury to tbe feelings of the plaintifb 
and ag^ainst their express prohibition.** ' 

The court considers of no importance the question, on which the 
New York courts differed, as to whether Corliss was to .be* con- 
sidered a public or private character. The decision rests on the 
ground that by our constitutions and laws <^one can speak and 
publish what he desires, provided he commits no offense against 
public morals or private reputation," and even in such a case a 
civil action for damages or a criminal prosecution would be the 
only penalties to which the offender would be amenable.' The 
court tries to distinguish Schuyler v* Curtis^* on which the 
plaintiffs relied, on the ground that in that case ^the right of pub- 
lication was not in issue.^ But in Marks v. yaffd^ *^ the right of 
publication was in issue,** and to any one who reads the Schuyler 
V. Curtis cases, the conclusion is inevitable, that the grounds on 
which those cases were decided, would have resulted in a dif- 
ferent decision in Corliss v. Walker. At all events, if the right 
to privacy is to amount only to a right to prevent the placing of 
one's statue in a public place, the right would be of as little impor- 
tance as that secured by an adoption of the code suggested in the 
Harvard Law Review article.* 

But coming to the real gist of the matter the court says: 
^ There is another objection which meets us at the threshold of 
this case. The subject matter of tbe jurisdiction of a court of 
equity is civil property, and injury to property, whether 
actual .or prospective, is the foundation on Which its juris- 
diction rests. It follows from this principle that a court 
of equity has no power to restrain a libellous publication,** 
and a fortiori if a court cannot restrain a **> libellous pub- 
lication ** on the ground that no property rights are thereby vio- 

i*<Th6 Inll does not allege that the publiolition contains aoything 
scandalous, libeUotu or false, or that it affects any right of property; but 
the relief prayed for is put upon the novel ground that such publication is 
an injtuy to the feelings of the plaintiffs and against their express prohibi- 
tion." CorlisB V. WaXher Co., 57 Fed. Bep. 484 (1898). 

^ Supra, 

* 15 N. Y. Sup. 787 (1891); 46 N. Y. St. Rep. 7d0 (1892); s. c. 19 N. Y. Sup. 
364(1892.) 

« 26 N.Y. Sup. 908(^894.) 

• 4 Har. Law Rev. 214-219. 
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lated there is no justification for the contention that an injunc- 
tion should issue to restrain a respectful or even a gossipy 
and idle sketch of the life and habits of an individual, on 
the ground that it is distasteful to him and wounds his feelings. 

Confessedly on grounds of public policy, moral fitness, and 
social amenity every person should be free to enjoy the seclusion of 
the home, the study or the studio, and his desires for privacy 
should be respected by all considerate people. But whether this 
moral claim to live an isolated life in the midst of a cdngested 
society, whether this claim to preserve inviolate the privacy of all 
that pertains to one's personality, should be protected by law, is a 
question on which jurists and legislators would probably differ. 
But it is submitted that ^* as a general rule the line of demarcation 
betwixt law and ethics must be strictly observed, and internal 
actions must not be made the objects of law. * ♦ ♦ When- 
ever the judicial power is allowed to encroach too far on the widely 
extended domain of moral duties, it is in danger of becoming in- 
consistent and unjust." * 

But admitting the desirability of securing to the privacy of the 
individual the protection of law, the conclusion is submitted that this 
protection is not justified on sound principles of law or equity and 
can be furnished only by statutory legislation. 

Advancing civilization with the increased complexity and in- 
tensity of life that it brings, apparently gives rise in many instances 
to new rights and new remedies. Every department of our social 
and commercial existence, sensitive to the effect of interference 
with every other, makes the subject matter of our jurisprudence 
more extended today than it ever was before. And it also makes 
more important to the individual and to society the use of pre- 
ventive remedies, in order that the whole machinery of modern 
life may not be interfered with by an injury to one little wheel or 
piston apparently unimportant and insignificant in itself. 

But the use and application of preventive remedies must be upon 
the basis of principles of law, not on considerations of conscience, 
public propriety or moral fitness. That our law is a system that 
grows and develops in response to the demands of advancing civil- 
ization, is due to the fact that new occasions and new circumstances 
arise which come within the principles upon which oiir laws were 

1 Mack. Com. of Md. Civil Law; p. 123 n. *^ 



THE RIGHT TO PRIVACY. 'Zl 

founded; not because new principles and new rights are created to 
afford that protection or redress which seems to be required. 
Once cast aside the fundamental principle of English law — prec- 
edent — and make the administration of justice depend upon the 
conscience and sense of "equity*' of the judge who hears the case, 
and there will be banished from our laws that certainty and definite- 
ness on which are builded the property rights of the people. 

Herbert Spencbr Hadlbyv 
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POLITICS AND THE SUPREME COURT IN SOUTH 
CAROLINA, 

The case of McCuUough v. Brtnon. 19 S. E. 458, is an import- 
ant one in the political history of South Carolina. It arose 
from the attempt of the present administration of that state to 
carry out the platform upon which they had been elected, 
namely/ to make the sale of intoxicating liquors, as a bev- 
erage; a state monopoly. The case was decided by the 
Supreme Court composed of three judges, one of whom 
rendered a strong dissenting opinion. The dissenting judge was 
the appointee of Gov. Tillman. Another judge has since been 
appointed in place of one of the majority and the Gk>yemor 
has made use of his opportunity so that now the Supreme 
Court is in sympathy with his political views. 

This case turns upon the constitutionality of the ** Dispensary 
Act,'' passed by the Legislature, December 24, 1892. Briefly, 
it was "ail act forbidding the manufacture or sale of intoxi- 
cating liquors as a beverage, within the limits of the state 
by any private individual, and vesting the right in the 
state exclusively.'' This was done in order to take away the 
social inducements to drink, which the modern saloon affords, 
hence it was an act intended to promote temperance and 
sobriety among the citizens of the state. In the means adop- 
ted for so doing, the Nationalists or Bellamites may see a 
step towards the realization of their ideal industrial socialism, 
and all recognize in it an interesting governmental experiment. 

The court approaches the question with much deliberation; 
Judge Mclver rendered the opinion. After a review of the policy 
of state governments in their treatment of similar questions 
the judge says: The act conflicts with the state constitution, 
because it interferes with the inalienable rights of personal liberty 
and private property explicitly guaranteed by that constitution. 
The traffic in intoxicating liquors is a lawful employment and is 
so recognized by the courts of numerous states. It may also be 
inferred from the decisions of the United States Supreme Court, 
which says: "There is no more sacred right of citizenship than 
the right to pursue unmolested a lawful employment in a lawful 
manner." The Dispensary Act is not a prohibition law but on 
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the other hand seeks to encourage the sale of intoxicating 
liquors hy using the profits of such sale to relieve taxation. 

The court then discusses the question, whether it nuiy be con- 
sidered an exercise of the police power. It is an act forbidding 
rather than regulating such sale by private persons. It may law- 
fully restrict or regulate such business; but the police power is to 
be exercised in the control of the people of a state, not for the 
control of a state or its officers. Because such control is now 
amply provided for in the constitution of the state, which ren- 
ders a resort to the police power for such purpose unnecessary. 
This act, therefore, cannot justly be regarded as a police reg- 
ulation, ^' but simply an act to increase the revenue of the state 
and its subordinate governmental agencies.'' 

If, as is conceded, the state can lawfully prohibit absolutely 
such traffic, why cannot the state assume the monopoly of such 
traffic? Here 25 Conn. 278, is cited as relied on by Tiedeman 
in his Limittitions of the Police Fotoer, (page 318). But the 
court cites 6 Ind. 503, as distinctly opposed, and upon this it 
relies. And the court further holds that the question is settled 
in the recent case of Rippe v. Becker, 57 N. W. 331 (Minn.). 
This case held that the government could not lawfully engage 
in the grain elevator or warehouse business. The court con- 
cludes that the police power to regulate a business does not 
therefore give the state power to Engage in such business. 
Trade cannot be regarded as one of the functions of govern- 
ment. Its function, on the contrary, is to protect the citizens 
engaged in any lawfuji trade. In the case of Mauldin v. City 
Council, 33 S. C. 1, the court held that the council had no 
power to engage in the business of electric lighting. (But this, 
it must be said, does not apply to all states, for such business 
is now carried on by scores of cities in many states of the 
Union.) 

The dissenting judge. Pope, argued that the right to sell 
liquors, "was always a privilege en tended by government sur- 
rounded by restrictions,'' and not an inalienable right. The 
state had the right to engage in the work of "internal improve- 
ment " A state had the right to operate a business as a mo- 
nopoly if done for the benefit of the whole people, not as the 
common law monopoly, carried on for the benefit of individuals. 
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This act made the liquor traffic bnsineeB a monopoly it is trae, 
bat it did so for the benefit of the whole people. 

As matters now stood, priyate persons were prohibited 'from 
engaging in this business by the law, and the Court held 
that the state or its sabordinate local governments conld 
not constitntionally undertake such business as proyided by the 
act. South Carolina was in effect, therefore, a prohibition state. 
The opinion of the majority of the Court was that the legisla- 
ture had not the right to embark the state in a commercial 
business for profit, though there be no express prohibition of 
such power by the constitution. 

But in 1893 another act, practically identical, was passed. 
Justice McOowan was retired, and another, fayorable to the 
dispensary law, was elected to fill the vacancy. This made 
a majority of the Court in sympathy with the ruling party. 
A case was soon before the Court involving the same questions 
as were decided in the one. above. 

Justice Gary, the newcomer^ wrote the decision which was ren- 
dered in the ''Aiken case'' on the 8th of October. The court 
holds that the dispensary law is a proper exercise of the police 
power of the state; and that the right to sell liquor is not an 
inalienable right. Hence the state may control or prohibit tfuch 
sale as the welfare of the public demands. 

Justice Pope assents to this opinion which agrees with his 
dissenting one in the former case. Justice Mclver alone dissents 
and stands upon the same ground pointed out in the first 
case^ that the state has no right to engage in any- trade. The 
doctrine of Laizsez faire seems to have been overthrown, and 
we are about to witness a step in the direction of state trading 
for the purpose of promoting temperance. It is a lesson to the 
student of American civil government^ illustrating the power of 
political parties in effecting judicial opinions. No doubt the 
question will not reipain untouched until at last determined by 
the Supreme Court of the United States. Oovernor Tillman 
and his party have won a decided victory and no power but the 
Supreme Court at Washington can now dispute the constitu- 
tionality of their cherished reform act. 

Hubert E. Page. 

October, 1894. 
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COMMENT. 



\17ITH the beginning of another year^ it may not be oui of place, 
^ ^ especially for the, benefit of the incoming class of the law 
school^ to define briefly the purpose of this paper. 

The Law Beview is primarily intended to be a medium through 
which students may convey the results of their research to their 
fellow workers. This original investigation or discussion of 
legal cases and questions roust serve to strengthen the capacity 
of every law candidate to the very work which will be most effec* 
tive when he begins his practice. The opportunity offered here 
is one which a student can ill afford to slight. If, therefore, 
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the paper fails in its parpoae it can be only through the apathy 
and indifference of the very ones for whose benefit it exists. 

It is also necessary that all the stadents shall contribute to 
the Beview in order that there n^ay be some suitable criterion 
by which to determine what men are interested in the work and 
are qualified for election to the board. It is hoped that this 
year all the elections from both the junior and senior classes 
may be strictly on the basis of what quality of writing each 
man has done. 



•nrHE VIEWS presented by Professor Lee in his article "Is 
^ There a Federal Oommon Law?'' in Northwestern Law 
Beview, page 200, anticipates by but a few weeks the judicial 
utterances of Judge Shiras of the United States District Court 
in Iowa. 

In the case of Murray v. O. <6 N. W. Ry. Co., 62 Fed. 
Bep. 34, after a luminous review of all the dicta and decisions 
bearing in any way on the question, the conclusion is reached 
that there is such a common law, and that it governs all legal 
relations over which the United States as a nation has exclusive 
control. By the common law, a common carrier could not 
charge unreasonable rates for carriage of goods: if he did so, 
the excess could be recovered back. As the regulation of rates 
for interstate freight is, and ever has been, a subject as to which 
the United States, as such, has exclusive jurisdiction, it follows, 
first, that the states could not legislate thereon; second, that 
the common law of the states could not affect the question; 
and third, before the congressional legislation (the Interstate 
Commerce Act), if there were a common law of the United 
States, such excess could be recovered back, or if there were no 
such common law the shipper was at the mercy of the carrier. 

Judge Grosscup, in the case of Swift v, Phil. Ry. Co., 69 
Fed. Bep., accepts the first two of the foregoing deductions, but 
having concluded that there neither is nor ever was a common 
law of the United States, he accepts the second part of the 
third conclusion — that there is no remedy for the shipper. 

Judge Shiras in the Murray case demonstrates, we venture to 
think, beyond all question the incorrectness of this conclusion. 
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and establishes with a wealth of learning, .clearaess of statement 
and a logic that carries conviction, the existence of a Federal 
common law and a remedy for overcharges before the Interstate 
Commerce Act. The dteicdon will well repay the most caref al 
study. 

IIJSTIOE HABLAN has recently rendered the decision of the 
^ U. S. Girctiit Court of Appeals in regard to the Northern 
Pacific injunctions granted by Judge Jenkins. The contested 
clause of the injunction of December 19, 1893, enjoined the 
appellants, ''From combining and conspiring to quit, with or 
without notice, the service of said receivers with the -object and 
intent of crippling the property in their custody or embarrass- 
ing the operation of said railroad, and from so quitting the 
service of said receivers, with or without notice, as to cripple 
the property or prevent or hinder the operation of said railroad.^' 

As to the part of this which enjoins quitting employment so 
as to hinder the operation of the road, the court says that this 
''was equivalent to a command by the court that they should 
remain in active employment * * * /' which would be " an 
invasion of one's natural liberty. '' Moreover, that equity has 
never by injunction compelled the performance of personal 
services. Lamky v. Wagner, 1 Deg. M. & G. 604, 617; Mon- 
tagne v. Flockton, L. E. 16 Eq. 189. 

It was the right of the employes "without reference to the 
effect upon the property or upon the operation of the road, to 
confer with each other upon the subject of the proposed reduc- 
tion in wages and to withdraw in a body * * * >* 
Then the court proceeds: ''But that is a very different matter 
from a combination and conspiracy among employes, with the, 
oljecl and intent not simply of quitting the service of the 
receivers because of the reduction of wages, but of crippling 
the property in their hands and embarrassing the operation of the 
railroad.'^ Therefore this, part of the injunction should stand. 

The injunction of December 22, as amended contained an addi- 
tional clause enjoining the appellants '^'from combining or con- 
spiring together, or with others, either jointly or severally, or 
as committees, or as officers of any so-ealled labor organization. 
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with the design or purpose of causing a strike upon the lines 
of railroad operated by said receiyers^ and from ordering^ recom- 
mending, advising, or approving, by communication or instruc- 
tion, or otherwise, the employes .of said receivers, or any of 
them, or of said Northern Pacific railroad company, to join in 
a strike on said January 1, 1894, or at any other time, and 
from ordering, recommending, or advising any committee or 
committees or class or classes of employes of said receivers to 
strike or join in a strike January 1, 1894, or at any other time 
until the further order of this court/' 

A '^ strike '^ was defined by Judge Jenkins as ''a combined 
effort among workmen to compel the master to a concession of 
a certain demand by preventing the conduct of his business 
until compliance with the demand,^' thus refusing to recognize 
the possibility of a peaceful strike and holding all strikes to be 
illegal. The court, however, held that it could not be said as 
a matter of law that every strike was illegal. Farter v. Close, 
L. R. 4 Q. B. Gases, 602, 612. That therefore the injunction 
should have been so specific as to make it clear what sort of 
strike was referred to. 



A DECISION was recently rendered by the Supreme Court of 
^*^ Nebraska in the case of Fitzgeratd v, Missouri Pacific Ry. 
Co. et al, 59 N. W. Rep. 838, in which a novel position is taken 
by the court to sustain the allowance of the principal item in 
the judgment. The suit was first brought for an accounting, in 1886. 
The decree of the court now fixes the amount due the plaintiff 
at $764,942.08, which includes one item of $500,000 as a dis- 
count recoverable on account of the sale of certain bonds. 

It appears that Fitzgerald and Mallory had started the con- 
struction of a railroad, and had gone a little beyond their finan- 
cial depth. With the assistance of some of the officials of the 
Missouri Pacific, the Fitzgerald and Mallory Construction Co. 
was organized, wh'ich compf^ny then contracted to build a line of 
railroad across the state of Kansas, turning it over to the Mis- 
souri Pacific as it was completed, and taking Missouri Pacific 
bonds in payment. Two of the five directors of the construction 
company, Russell Sage and Sidney Dillon, were also among the thir- 
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teen directors of the railroad coikipany. After considerable work 
had been done, the directors of the constrnction company, with 
the nnanimou9 consent of the stockholders, pnt these bonds they 
had received, to the face value of five million dollars, on the 
market, and sold them for ninety cents on the dollar. The 
bonds were bought by different parties, some of ihem by Sage 
and Dillon and other officials of the Missoari Pacific, acting, 
however, as the plaintiff admits, in their individual capacities, 
and not in any way as officers of the railway company. 

Upon this state of facts, the majority of the court held that 
the acquiescence of the plaintiff in the sale of these bonds did 
not preclude him from maintaining a stockholder's action to 
recover the ten per cent, discount for the benefit of the con- 
struction company; and further, that the burden of proof 
''strongly devolved upon the purchasers of said bonds at the 
discount authorized, to show affirmatively that the price paid was 
a fair value for such bonds; '* and that the proofs being adverse 
to such showinjg, the discount was recoverable from the Missouri 
Pacific, 

With all due respect to the court and to the learned commis- 
sioner who wrote the majority opinion, we submit that the 
decision cannot be supported by any precedent, and that it runs 
counter to all authority. The doctrine that the acquiescence of 
a stockholder estops him from thereafter claiming any benefits 
lost to the corporation by any action to which he consented, is 
a principle which we believe has heretofore been unquestioned. 
Cook on Stock., vol. 3, sec. 730; 2 Beach Priv. Cor., sec. 887; 
1 Morawetz Priv. Cor., sec. 262; Clarke v. R. R., ^ Neb. 458- 
It is argued by the court that Fitzgerald is only nominally the 
plaintiff; that the construction company which is joined as a 
defendant is really the plaintiff, and, as a party wronged has a 
right of action although its stockholders had unanimously con- 
sented to the alleged wrong. This line of reasoning is based 
on the idea that a corporation is an entity separate and apart 
from the stockholders composing it. That this theory is unten- 
able is clear upon principles so long established as to be elemen- 
tary. 1 Mor. Priv. Cor., sec. 227; A. R. L. 7. i& Co, v. F. L. 
& T, Co., 13 Colo. 687. 
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It ifi also difficult to see on what principle of reason or jus- 
tice the Missoari Pacific should be the party held chargeable 
for*thi8 discount. Eyen if Sage and Dillon are regarded as' hav- 
ing yiolated a fiduciary relation by buying bonds at a discount 
which they as directors had Toted to sell, there is no showing 
that the railroad was in the remotest degree connected with the 
transaction; and it is not clear on what grounds it should be 
required to show that the stockholders of the construction com- 
pany paid a fair value for the bonds, and failing to do so 
should be held to pay the construction company the difiPerence. 

A corporation is liable civilly for the torts of its officers only 
when they act as such, and within the scope of their real or 
apparent authority. There is no pretense that such was the 
case here. The directors were acting as directors of the con- 
struction company and noc as directors of the railroad; 
and, as Irvine and Ragan C. 0., in their dissenting opin- 
ion say^ ''The Missouri Pacific can no more be charged 
with the consequences of their wrongful acts in this regard, 
than it could be charged for damages sustained by a passer-by 
in consequence of the unsafe condition of a sidewalk in front 
of the residence of such a director. '' 

There is not much doubt that the Construction Company Vas 
organized solely for the purpose of building this road for the 
Missouri Pacific, incidentally being in a position to bleed 
the municipalities of Kansas for as much local aid as possible 
without fixing any resultant liabilities on the railroad. But the 
Construction Company was just as deep in the scheme as the 
railroad, and are in no position to seek relief of a court of 
equity. The injustice of the judgment is clear when it is 
remembered that the proceeds of it would go to the same 
parties who effected the alleged wrongful purchase and sale of 
the bonds, and who profited by the transaction. 



r^OMMON CABRIEE—LiABiLiTY Ukdbb Pbbb Pass.— Ac- 
^^^OBPTANCB OF TioKBT. — Rogers V, Kennebec Steamboat Co., 
29 Atl. Eep. 1069 (Me.). 

One who accepts and uses a free pass as a pure gratuity, on 
condition that he will assume all risk of personal injury, must 
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be deemed to have accepted it on that condition whether he 
rtods it or not. 

To support this is cited. Hill v. Railroad Go., 144 Mass. 284; 
Squire v. Railroad, 98 Mass. 239; Hill v. Railroad Co., 73 N. 
Y. 351; ParJee v. Railroad Co., 2 C. P. Div. 416; Harris v. 
Railroad Co., 1 Q. B. Div. 515. 

In Illinois a limitation of liability is not binding unless 
assented to; and mere receipt is not ground from which to infer 
such assent. Merchants' Dispatch Trans. Co. v. Joesting, 89 
111. 162; Erie i& N. W. TranyMrtation Co. v. Dater, 91 111. 195; 
Ohio & Mississippi Railroad Co. v. Emrich, 24 111. App. 245. 

This case also holds that such a contract exempting carrier 
from liability is effectual to exonerate the carrier from entire 
liability for negligence of his seryants, and is therefore a valid 
agreement. This is supported by Griswold v. Railroad Co., 53 
Conn. 371; Quimby v. Railroad Co., 150 Mass. 365. See also 
Maguire v. Dinsmore, 56 N. Y. 168; Kinney v. Railroad Co., 
32 N. J. Law, 409. 

In Illinois and in Indiana the courts seek to distinguish the 
different degrees of negligence. They concede the right to make 
such exemption as to a free passenger m all cases of ordinary, 
but decline to extend the doctrine to cases of gross negligence. 

Railroad v. Read, 37 111. 484; Railroad Co. v. Mundy, 21 
Ind. 48. 

Other coulrts refuse to give effect to any stipulation absolving 
the carrier from liability for any degree of negligence what- 
soever. Railroad Co. v. Henderson, 51 Pa. St. 315; Railroad 
Co. V. Curran, 19 Ohio St. 1; Jacobus v. Railroad Co., 20 Minn. 
125; Railroad Co. v. McGown, 65 Tex, 640. See also 2 N. W. 
Law Eev. 192. 

CONTRACTS— Construction;— In Shaw v. Andrews, et al., 
62 Fed. Rep. 460, the Circuit Court for the Southern 
District of New York, decides that the intention of the parties 
to a contract, the written statement of which is ambiguous, 
cannot govern the construction unless such intention has been 
carried into effect by some act. 

The plaintiff had assigned a certain patent to defendants 
under an agreement that they should collect royalties from 
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infringers, ^'manage the patent'' as they might deem best for 
the interest of all concerned, and account to the plaintiff in 
quarterly settlements for one-fourth of the net profits after 
deducting expenses of litigation, etc. The defendants, in addi- 
tion to collecting the royalties, made use of the patent them- 
selves in constructing certain systems of waterworks. They 
accounted for a share of the royalties due for such use of the 
patent, but did not account for a share of the profits on the 
waterworks. The suit was to compel an accounting for these 
profits. The Court says, '^ All appear at first, and while the 
systems were being pat in, to have referred to the plaintiff's 
right as being to a share of the royalty » « * i^n^ 
not in the profits. But no agreement so to treat them seems 
to have been made." There was also no regular quarterly set- 
tlement as called for in the contract. These facts were relied 
npon in behalf of the defendants as such li contemporaneous 
construction of the contract that it should govern. But the 
Court holds that ** this view .of the contract does not seem to 
have been carried far enough to amount to a practical construc- 
tion/' and accordingly an accounting of the profits was ordered 
on the ground that the putting in of the waterworks was part 
of the management of the patent. 

The decision is a denial of such general statements as that 
''the intention of the parties must govern the interpretation,' 
etc. It is a well established rule, that when the terms of a 
contract are doubtful, 'Mf the parties by their own conduct 
have put a construction upon it which is reasonable, such con- 
struction will be adopted by the Court." 6 J. & S. 368; 119 111. 
166. But it is also said that *' the "Court will try to place 
themselves in the position of the contracting parties so that 
they may understand the language used in the sense intended 
by the parties using it." 119 111. 386; 124 111. 296. In the 
present case the Court seems to have regarded the latter state- 
ment as too broad, and to have adopted the former, which 
demands evidence from the actual conduct of the parties. 



A GENCY — Insurance Policy.— The Supreme Court of lUi- 
^^ nois, in the case of Phenix Ins. Co. v. Hart (36 N. E. 990), 
enunciates a rather peculiar doctrine of agency. 
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An insarance policy issued on the house of one Hart, situated 
on 100 acres, contained a condition that m case of any 
change of Hart's interest in the property mentioned, the 
policy shoald be void unless consent thereto were indorsed 
npon it. Hart mortgaged the 40 acre tract upon which the 
house stood, and consent thereto was duly indorsed. Later 
he mortgaged the remaining 60 acres to another party. 
Upon question, the local agent informed him that it was unnec- 
essary to have the indorsed consent in the case of this later 
mortgage. The house was destroyed by fire and Hart sued to 
recover the insurance. The company pleaded that the policy 
was forfeited by the breach of condition. The plaintiff in repli- 
cation alleged a waiver of the condition. The policy contained 
a clause that ''no agent or employ^ of the company or any 
any other person or persons, have power or authority to waive 
or alter any of the terms or conditions of this policy, except only 
the general agent at Chicago, 111., and any waiver or alteration 
by him must be in writing.'' In face of this stipulation the 
Court below instructed the jury that the conduct of the local 
agent was a waiver by the defendant of the condition relied on 
by him. The plaintiff had judgment. The case went up on 
exceptions and above instructions. 

The Supreme Court seemed inclined to put the recovery on 
the sounder ground that notice to the agent was notice to the 
principal and that the defendant company having thus knowl- 
edge of the mortgage and having allowed the policy to remain 
apparently in force, and Hart to rely upon it, were estopped 
from insisting on the forfeiture. But the question before them 
was the correctness of the instruction as to the local agent's 
power to waiver, and they affirmed the instructions given 
below as stating the law with substantial accuracy. 

Unless the Court means to limit the doctrine to insurance 
agents, it simply means that any agent may bind his principal 
by acts which he is specially and openly prohibited from doing, 
even where notice of that limitation on his authority was brought 
home to the party dealing with him. This doctrine is subver- 
sive of all sound rules of agency, and is but little short of say- 
ing that an agent may bind his principal by any act that he 
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chooses to represent himself as authorized to do and that any 
person may safely rely on an agent's representation of his own 
authority. 

PARTNERSHIP— Tbnants in Coicicok.— In the case of Taylor 
^ Fried si al., 28 Atlantic Rep. 993, the Supreme Court of 

Pennsyl?ania held that the following relations between tenants 
in commoii did not constitute a partnership. B. sold definite shares 
in an oil lease which he owned, to the defendants. He made an 
agreement with them for their common benefit, whereby he was 
to drill a well for oil on the land, and to furnish the necessary 
appliances for so doing. All the co-tenants were to share in 
the expense and secure the benefit in proportion to their inter- 
ei^ts. Each was to do with his share of the product or oil as 
he chose. Hence, as soon as there was a product it became by 
diyision individual property. For use in this Work B. purchased 
a boiler without the knowledge or consent of his associates. The 
action was to charge all the tenants in common as partners. It 
was held, not a partnership '' beoause (1) the operation of the 
well was not included in the agreement under which it was con- 
structed, and (2) a division of the product between tenants in 
common does not make them partners, although they may have 
contributed money to raise it.'' They did not hold themselves 
out as partners. 

C XAMINATION— Jurors.— In the case of Glass v. Fish, 
^ a very satisfactory decision was rendered by the Appellate 
Coart of Illinois, First District, filed April 30, 1894. The pro- 
priety of questions propounded by counsel for defendant to one 
of the jurors in the course of his examination was involved. 

The juror was requested to state what he would do in case 
certain evidence was introduced and certain instructions given 
by the court. The court refused to permit the questions to be 
answered, saying ^'^he only question that seems to be in the 
matter is whether he can try this case fairly. As to what he 
would do under a particular statement of proof, I don't think 
is a proper matter of examination." The ruling was sustained 
by the Appellate Court. 
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Judge Gary^ in delivering the opinion, aays: ''That this 
plreposterons method of examining jaron did at one time have 
the sanction of the Supreme Court is no ezouse for continuing 
it since the decision in Chicago <t Alton R. Jt. r. lusher, 141 
111. 614. It is an extension of a practice that grew up— how, 
nobody can tell — in criminal cases. A judge regardful of his 
duty desires to dispatch business with regard to the interests of 
the public. '' 

This ''preposterous method ^^ seems to have been held in 
peculiar reverence in Cook county, and the interests of the 
public have suffered accordingly. Especially is this true in 
prominent criminal causes, and it is far from being unknown 
in civil cases. 

The volume of business done in our courts necessarily delays 
the hearing of cases a deplorably long time, and this delay 
should not be permitted to be extended for the purpose of 
allowing counsel to try their cases before each juror individually 
and then before the entire body, as appears to have been at- 
tempted in the case at bar. The trial court stated the point 
in a nutshell in these words, " the only question that seems to 
be in the matter is whether they can try this case fairly.^' 



A GENCY — Teleqbaph Company's Liability— Mbittal Sat- 
^^ FEBiNG. — A recent case in Alabama, reported in 14 Southern 
Bep. 579, contains a number of curious legal points. The argu* 
ment of the learned judge certainly seems rather stilted. 

The plaintiff in the case of the Western Union Telegraph Co. 
V. Cunningham, sent a telegram to his sister-in-law reading as 
follows: " How is ma? Answer at once.'' This message was 
at once transmitted and delivered to the plaintiff's brother at 
Bluff City, who immediately replied, "No better this morning. 
But little hopes of recovery." This message was taken to the 
telegraph office and delivered to the agent of the defendant's 
company. He, however, failed to send the message until the 
next day. Upon the receipt of the telegram; the son at once 
returned home, but found his mother dead. Had the telegram 
been sent promptly, he might have reached home several hours 
before his mother's death. He sued the telegraph company and 
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reoovered fi?e hundred dollars damages. The defendant asked 
to have the decision set aside. 

Judge Head who rendered the decision approached the case 
from the standpoint of contract. He says it is well settled hy 
the decisions of Alabama that no action will lie by the sendee 
of a telegram against a telegraph company for damages arising 
from the company's neglect in sending the message. 

The reason for this is that no privity of contract exists 
between the sendee and the company. In this case, however, 
he believes such privity can be established. He says: ''The 
message which the plaintiff sent to his sister-in-law in legal 
effect, if she had acted under it, constituted her his agent to 
obtain for him the necessary information as to the condition of 
his mother, and communicate the same to him at his expense. 
The defendant transmitted and delivered this message and knew 
its import; knew the service was to be performed by her for the 
use and benefits of the plaintiff and at his special request. The 
brother received the message and undertook to perform and did 
perform, the service in the place of the sister-in-law. The 
plaintiff ratified this substitution and the defendant knowing 
the circumstances received the message and agreed to send it 
and hence cannot now rely upon this substitution as a defense.^' 
The plaintiff having constituted the sister-in-law his agent, and 
she having substituted the brother in her place, the contract of 
the brother becomes the contract of the plaintiff and the privity 
of the contract exists. 

We must say that it seems hardly probable that anyone but 
a judge long-skilled in the art of legal sophistry would ever 
have thought of this pretty device to fix the liability of the 
telegraph company. 

Suppose the ''agent'' in this case, the sister-in-law, had 
proved grossly negligent in obtaining and transmitting this 
information; would she have been held liable in damages? We 
think not. If, then, as agent she is not liable for failure to 
perform her duty imposed upon her by the agency, how can 
one with whom she has contracted be held bound? 

Certainly grounds more rational than these can be found on 
which to rest a decision, the justice of which is commendable. 
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Mr. Bigelow in his Leading Cases in Tocts, page 250, suggests 
that these cases be approached from the side of tort rather than 
from the side of contract. 

Agents of telegraph companies know the importance of the 
messages intrusted to them for transmission. In this case the 
agent knew that a failure to transmit the message would occa- 
sion great suffering to the sendee. Why not then allow an 
action in tort cm the principle suggested instead of attempting 
to bolster it up by a breach of contract 

Another interesting point in this case is that damages are 
allowed for the mental sufferings of the plaintiff. The damages 
are fixed at five hundred dollars, which of course* would be 
exorbitant unless punitory damages were given. This puts 
Alabama in the line of states allowing damages for purely 
mental suffering. 
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Descekt, Wills and Admikistbation. — Nathan Abbott, Pro- 
fessor of Law in Northwestern Law School, pp. 752. West 
Publishing Co., St. Paul, 1894, 

This is the most complete collection of cases upon the subject 
of wills yet issued. It is the first that has included a substan- 
tial list of decisions upon administration. The volume is com- 
posed of three parts. The first is made up of extracts from 
text writers of established authority; the second and main part 
is a collection of cases; the third is a set of 26 statutes, begin- 
ning with Leg. Beg. Hen. II and ending with 15 & 16 Vict. 
Gap. 34. These parts are so referred to each other that their 
separation amounts to nothing more than a matter of convenient 
arrangement. 
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The caaeB, two hnndred and sizty-siz in namber, are well 
choeen and carefully arranged, ''with a yiew of showing the 
stages in the growth of the sabjeef The text is meant only 
to lead to a better understanding of the cases and to establish 
the connection between them. 

Mr. Abbott assnres us- that he hoped to make, neither an 
ezhaustiye collection nor one which wonld satisfy all require- 
ments, bat one which wonld be "illnstratiye of the legal prin- 
ciples'' and a step toward "the choice of an ultimate selection 
of authorities, back of which one need not feel obliged to go." 

We think this purpose is well carried out and that the work 
will soon take the high position which it deserres. 



A Handbook OF Commok-Law Pleading. — Benjamin J. Ship- 
man, pp. 370. West Publishing Co., St. Panl. 
This is one of the Hornbook series of elementary text b6oks. 
The object of the series is to famish students with practical 
text books of the principal subjects of the law, in which tibere 
shall be concise statements of the leading principles of the sub- 
ject, commentaries upon these principles and citations of illustra- 
tive cases. 

The statements of leading principles are in black-letter type 
for easy reference. 

The book follows the arrangement of Stephen's Common-Law 
Pleading, and gives the rules of pleading as they are given in 
that work. 



Kent's Gomicentabies on Ahebigan Law. — Edited by Wm. 
Hardcastle Brown, A. M. One volume, pp. 926. West Pub- 
lishing Co., St Paul. 

This edition of Kenfs Gommentaries is designed for those 
wishing the text of the Gommentaries in a convenient form and 
without the annotations which often accompany them. The editor 
has therefore omitted all 9uch annotations and confined the list 
of citations to those given by Ghancellor Kent himself, as the 
beginning of paragraphs are catchwords giving a clue to what 
each paragraph contains. 
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THE LAW-MAKING POWER. 

The law-making power of the state is the goyeming power of the 
state. It is the power to make laws, and to alter and repeal them. 
It is the power to regulate civil conduct; to promote by good laws 
the welfare of the subject, or by bad laws to provoke calamity and 
Tuin. 

When the American people came to establish governments, they 
acted on the principle that the law-making power should be kept 
•distinct from the law-executing and the law-interpreting powers. 
They understood perfectly well that any government must of neces^ 
sity be an arbitrary government where such a separation of the 
powers is not established. They consequently in the constitutions 
of the several States, and in that of the Federal Government, 
lodged the legislative power in one body, the executive power in 
another body, and the judicial power in still another. 

While the legislative, executive and judicial departments of gov- 
ernment are coordinate in theory, yet in reality circumstances 
<M)n8pive to give to the legislative department a superiority over 
the other two. Its constitutional powers are conceded to be more 
extensive, and, as Madison: declared, less susceptible of precise 
limits. More frequently than the other two it usurps powers that 
do not pertain to it. The tendency from the beginning of our 
history has been toward an aggrandizement of the legislative power 
at the expense of the other departments of the government. ''In 
republican governments,^' says Hamilton, *' the legislative authority 
necessarily predominates. '^ 

The judicial branch of the government is regarded as the weakest 
of the three great departments. Montesquieu asserts that the 
judiciary is, as compared with the other departments, '* next to 
nothing. '^ And Hamilton, in the Federalist, speaks as follows 
of it: 
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'^Whoever attentively considers the different departments of 
power mnst perceiye that in a government in which they are sepa- 
rated from each other, the judiciary, from the nature of its func- 
tions, will always be the least dan/i:erous to the political rights of 
the constitution, because it will be least in a capacity to annoy or 
injure them.'' {Federalist, p. 575.) 

The executive holds the sword, the legislature the power. 

In law-making the chief power rests with those who have the 
right of initiating legidation. In earlier times the right of initia- 
tive was with the king, and the assembly assented or withheld its 
asisent in respect to matters which he proposed. In the law-making 
bodies of our own country the method of making laws is exactly 
the reverse. The legislature initiates, and the executive approves 
or vetoes the laws proposed to him. 

Ijegislatures, as law-making bodies, are comparatively of very 
recent appearance. The earliest attempt to distinguish between 
legislative and executive power is attributed to an Italian writer 
of the fourteenth century. The assemblies from which many of 
the legislative bodies have been derived were assemblies of the 
great men of the state, whose office it was simply to advise and 
control the king. They did not originate, or make laws in the 
manner in which that power is now exercised by the law-making 
bodies. 

The American people in framing the several State constitutions 
did not exhibit any special distrust of the legislative department. 
In the first State constitutions the law-making power was conferred 
in very general terms, and such restraints as were imposed resulted 
rather as a consequence of a written instrument and of a division 
of power than as a principle, had in mind in creating the govern- 
ment. The people distrusted both the executive and the judicial 
departments more than they did the legislative department. In 
nine of thirteen of the States the constitutions provided that the 
Governor should be elected by the legislative department, and in 
eleven States he was given no veto on the action of the legislative 
body. In five of the States the legislature had the power to review 
the action of the judiciary, being authorized to sit as a court of 
last resort. It was not long however before experience demon- 
strated that it was the legislative power after all which was dan- 
gerous and upon which it was desirable to impose additional restric- 
tions. 
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If we examine the Bystems of goYemment which exist in Earope 
and contrast their legislative departments with those we have 
established^ we shall find marked differences distinguishing them. 
Sir Edward Coke said of the power and jurisdiction of Parliament 
that ''it is so transcendent and absolute that it cannot be confined, 
either for persons or causes, within any bounds. * * * It hath 
sovereign and uncontrolled authority in the making, confirming, 
enlarging, restraining, abrogating, repealing, reviving and expound- 
ing of laws, concerning matters of all possible denominations, 
ecclesiastical or temporal, civil, military, maritime or criminal; this 
being the place where that absolute despotic power, which must in 
all governments reside somewhere, is intrusted by the constitution 
of these kingdoms/^ 

In France, too, the legislative department is supreme. The 
Chamber of Deputies and the Senate seem to be invested with 
sovereign power, and can alter at their will the constitution itself. 
The American people, it is unnecessary to say, have never con- 
ferred on the legislative department in any State, or in the Nation, 
any such unlimited power as is possessed by the law-making power 
in the countries I have named. On the other hand, the people in 
this country have conferred on the legislative department in each 
State, as well as in the Nation, a more absolute power than is con- 
ferred upon the same department in the Swiss Confederation. 

It is a settled maxim of constitutional law in the United States, 
that the law-making power conferred upon the legislative depart- 
ment cannot be delegated to any other body or authority. '' The 
prevailing doctrine in the courts appears to be, that except in 
those cases where by the constitution the people have expressly 
reserved to themselves a power of decision, the function of legisla- 
tion cannot be exercised by them, even to the extent of accepting 
or rejecting a law which has been framed for their consideration.^' * 
But in Switzerland the legislative department of the government 
is obliged to submit the laws which it passes to a vote of the people, 
provided a sufScient number of citizens petition that they be sub- 
mitted to that ordeal. In some of the States of Switzerland, no 
law which has passed the legislature can go into operation until it 
has been submitted to the people and approved by them. 

The history of the English Parliament shows that the functions 
which it performs at the present time are very different from those 

* Constitational Limitations, p. 148. 
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which it discharged in former times. The idea which we now 
have of it is that it is a law-making, a law-creating body. Bnt 
this was not its function in the earlier ages. It was designed to be 
not so much a law-creating as a law-preserving body. The exist- 
ing laws and customs of the people were not to be changed by the 
king unless the parliament consented thereto. The principal con- 
cern of the people was to presenre their old laws and customs, not 
to enact new ones, or alter the old ones. The Great Charter of 
King John claimed to be a transcript of ancient laws, and not a 
creation of new rights and privileges. Its language was: 

'' No freeman shall be taken or imprisoned, or disseized, or out- 
lawed, or banished, or in any wise destroyed, nor will we pass upon 
him or commit him to prison unless by the legal judgment of his 
peers or by the law of the land.** 

But it is noticeable that this document, so often referred to as 
the foundation of constitutional government in England, and as 
the basis of our liberties, contains no reference to the previous 
existence of any legislative assembly, and makes no provision for 
creating any such assembly in the future, although it provides for 
an election in each county of twelve knights whose duty it shall be 
to inquire of bad customs to be abolished in the manner specified 
in the Charter. Beyond providing an assembly for this repeal of 
bad customs, and for the imposition of taxes or aids, as well as* for 
the conversion of military service due by tenure into the payment 
of a money rent, the people of that time do not appear to have 
been concerned about the subject of legislation.* 

In Great Britain, we are told by a writer on the English Consti- 
tution, that the legislature chosen, in name, to make laws, '*in fact 
finds its principal business in making and in keeping an execu- 
tive ** — meaning thereby the prime minister. f The cabinet system 
prevailing in that country clearly weakens the legislative power. 
A cabinet often compels legislation by a threat of dissolution, or 
by a threat of resignation. The fear that if one votes against the 
ministry one may soon not have a vote at all, is a potential factor 
in securing the passage of measures whieh the ministry desire. 
The writer last referred to expresses the opinion that in England a 
strong cabinet can obtain the concurrence of the legislature in all 
acts which facilitate its administration,! and he declares that 

""* See Smith's History of the Engliah Parliament, vol. 1, p. 100. 
t Bagehot on the Engliah Constitution, 8d ed. p. 12. 
X Ibid, p. 28. 
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members of the Honse of GommonB are mostly, perhaps, elected 
because they will vote for a particular ministry, rather thanjor 
purely legislatiye reasons,* the Hopse of Commons being mainly 
and above all things an elective assembly. The election, he says, 
is now the most important function of the House of Commons. It 
does not rule — it only elects the rulers, f 

The law-making power does not reside exclusively in the legis- 
lative department of government. It is found to exist in the ju- 
dicial department, which creates law as well as interprets it. In 
theory the legislative and judicial departments of the government 
are separate and distinct. The function of the legislative depart- 
ment is to enact the law, while that of the judicial department is 
simply to interpret it. But while this separation may be theoreti- 
cally complete, it is found not so in actual practice. Ton do not 
need to be reminded that the judges in our courts of last resort 
are obliged to legislate in cases which are new in principle, and in 
respect to which the legislative will is unexpressed. In such cases 
the courts make new rules, and in doing so exercise the legislative 
function. And this power the courts possess even under constitu- 
tions the most explicit in forbidding either of the three depart- 
ments of government exercising the powers of the other two. The 
Massachusetts constitution of 1780, for instance, declared that the 
legislative department — 

''Shall never exercise the executive and judicial powers, or 
either of them; the executive shall never exercise the legislative 
and judicial powers, or either of them; the judicial shall never 
exercise the legislative and executive powers, or either of them; to 
the end it may be a government of laws, and not of men.'' 

But such a provision as this did not prevent, and was not in- 
tended to prevent, the judges, in deciding cases, from establishing 
new principles where the statutory law was inapplicable and no 
precedent could be found which governed the questions in dispute. 

The courts exercise the law-making power not alone in cases 
where the legislative will is unexpressed. They exercise it as well 
in cases where it is expressed, when they are called on to interpret 

* Ibid, pp. 25, 142. 

t Ibid, pp, 182, 140. "A good horse likes to feel the rider's bit; and a 
great deliberative assembly likes to feel that it is under worthy gaidanoe. 
A minister who succumbs to the House— who ostentatiously seeks its 
pleasure — who does DOt try to regulate it — who will not boldly point out 
plain errors to it, seldom thrives." 
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the meauing of the statute in which the legislative will is supposed 
to be embodied. To quote the words of an English bishop^ spoken 
almost two hundred years ago., and quoted several times of l&te: 

' 'Whoever hath an absolute authority to interpret any written 
or spoken laws^ it is he who is truly the law-giver, to idl intents 
and pu Imposes, and not the person who first wrote or spoke them." 

Before him. and three hundred years ago, Montaigne had 
written: 

''I am not much pleased with his opinion, who thought by the 
multitude of laws to curb the authority of judges. * * * 
He was not aware that there is as much liberty and stretch in the 
interpretation of law^ as in their fashion; * * * human wit 
does not find the tield less spacious wherein to controvert the sense 
of another than to deliver his own."* 

Not only is it true that the courts make law, but they make 
more law than do the legislative bodies. Lord Mansfield is quoted 
as saying to a friend that in his judicial work he created more law 
than both houses of parliament. 

The law of bailments resulted from an exercise of the law-mak- 
ing power of the judiciary in the great case of Coggs v, Bernard^ 
when Lord Holt introduced the whole civil law relating to that 
subject into the common law of England. This branch of the law 
was not planted on its Roman foundation by any action of paflia- 
meut, but is pure and simple judere-made law. The law of insur- 
ance was practically created by Lord Mansfield. He it likewise 
was who established our system of maritime law, ingrafting into 
the common law principles never enacted by the legislative depart- 
ment. He built up the commercial law of England, adopting 
from the law of the continent such principles as commended them- 
selves to his judgment as most just and useful. So in the exercise 
of the law-making power of the judiciary. Lord Nottingham and 
Lord Hardwick reduced the principles of equity into a scientific 
system. The most useful and important principles of the law 
of contracts are not to be found in the statutes enacted by parlia- 
ment, but were incorporated into the common law by judges who 
borrowed them from the civil law. 

As between the legislature and the judiciary , the former is the 
superior law-making power of the state, as it has the authority to 
declare that the law as promulgated by the latter power shall not be 

* Montaigne's Works, p. 519. 
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law thereafter. And the tendency of our times has been for this 
superior law-making power to narrow materially the domain 
within which this inferior power can legislate. It is evident that 
every time a legislature regulates by statute a subject which before 
was governed by the common law^ it limits pro tanto the legisla- 
tive power of the judiciary. For while a rule rests on unwritten 
law, the courts may modify or change it by a re-examination or re- 
interpretation of the previously decided cases; but they loose that 
right the moment the legislature i)asses a statute declaring a writ- 
ten rule. Then the power of the courts is confined simply to an 
interpretation of the language which the legislature has employed. 
To the extent that the law is codified^ to that extent the judiciary 
is limited in its legislative powers. Codification means' a transfer 
from the judiciary to the legislature of the development of the law, 
and an elimination, in very large degree, of the judiciary a8.a law- 
making power. When codification is accomplished, judicial legis- 
lation ceases except to the extent that it becomes necessary to con- 
strue the written language. 

The law-making power of the courts is often attacked on the 
ground that it is ''undemocratic,'^ and that it is contrary to the 
genius of our American States that legislation should emanate from 
any but the people's representatives, and be other than an expres- 
sion of the popular will. That the legislature of the States should 
seek to place limitations on the law-making power of the judiciary 
is in accord with the democratic idea. In the history of the exer- 
cise of the- law-making power in the United States we might nat- 
urally lexpect to find the legislatures narrowing the bonds of judi- 
cial legislation in obedience to the imperious demand of the people 
that they should be permitted to formulate the laws through their 
representatives chosen for the purpose. But as a matter of fact, 
thus far in our history the demand that the courts should be de- 
prived of their law-making power has.been made almost exclnsively 
by the members of our own profession, the people as such appar- 
ently taking little interest in the matter. It is also probably true 
that the profession, as a whole, has until lately been opposed to the 
change. In this country the movement in favor of a codification 
of the law began in the State of New York, with the adoption of 
its code of 1848. It was received in its own State with a tide of 
professional derision. We are told that in 1850, at a banquet of 
the New York City Bar, one of its most distinguished members 
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propoBed as a toast, ''Jack Cade and Jack Code!'' — and that the 
toast was drunk with mnch eclat. And Mr. David Dudley Field 
himself declared, speaking a year or so ago in relation to the cod- 
ification of the law in Kew York,^ that ''nothing of this would 
have come about if the lawyer's of New York as a body had had 
their way."* 

The appointment of the commission in New York with instruc- 
tions to reduce into a systematic and written code so much of the 
law of the State as they might deem practicable and expedient 
was due to action taken by the Constitutional Conyention of 1846; 
and it is fair to say that the resolution authorizing the appoint- 
ment of the commission was not introduced by a lawyer, but by a 
merchant from the city of New York, Mr. Campbell P. White. 
The agitation in favor of the movement originated as early as 1826, 
with a small coterie of lawyers, and the discussion was mainly con- 
fined to members of the profession. The fact that the resolution 
was formally moved by a layman, of course affords no proof even 
that it was drawn by a layman, and certainly does not establish 
the fact that the people as such were deeply interested in the 
matter. 

The law-making power of the legislative department of govern- 
ment generally operates prospectively, while that of the judicially 
operates retrospectively. Retrospective legislation proceeding from 
the legislative department is so objectionable in principle that the 
judicial department will decline so to construe an act of the legis- 
lature as to give it retrospective operation, unless the legislature 
has very clearly indicated its intention that a contrary construction 
shall be given. The judiciary will not lightly imply an intent 
that the legislature intended to enact a retrospective law. And 
indeed in some of the States the people have by a constitutional 
provision prohibited the legislative department from passing such 
laws. "The General Assembly shall have no power to pass retro- 
active laws" is the language used in the constitutions of several of 
the States. The judiciary in announcing a new principle must of 
necessity make it applicable to past transactions — to the case or 
transaction then before the court. Judge-made law, therefore, 
Bentham took great delight in referring teas dog-law; "Yon wait 
till your dog does the thing you want to break him of, and then 
you beat him for it." 

* See his article in American Law Review for August, 1691. 
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But the law-making power in this country is not alone in the 
legislative and judicial departments of government. The people 
of the several States, in the constitutions which they have estah- 
lished, have reserved to themselves some portion of this power by 
requiring that certain proposed laws shall be submitted to them 
for their approval. The legislative department may propose. con- 
stitutional amendments, but cannot make them a part of the fun- 
damental law D^thout submitting them to a vote of the people. 
Delaware furnishes the only exception to the principle stated, and 
in that State alone are the people without any direct share in 
amending their constitution. In a large number of the -States the 
people have reserved the right to pass upon laws which create State 
debts beyond a certain specified amount. This is the case in Cali- 
fornia, Idaho, Illinois, Iowa, Kansas, Kentucky, Montana, Mis- 
souri, New Jersey, New York, Bhode Island, Washington and 
Wyoming. In other States the people have reserved to them-, 
selves the right to pass on laws loaning the credit of the 
State to any person, association, or corporation. There are like 
reservations of power in the constitutions of the several States in 
regard to various matters which do not need enumeration here. 
There seems to be a sentiment more or less prevalent among the 
people in favor of extending this right of popular legislation by 
the introduction of the principle of the Swiss Referendum. The- 
The People^s party in the platform adopted by their national con- 
vention in 1892 commended to the favorable consideration of the 
people, ^'the legislative system known as the Initiative and Befer- 
endunf.^' The National Socialistic Labor party of the United 
States declares that ''the people have the right to propose kws and 
to vote upon all measures of importance according to the Befer- 
endum principle.'* 

It is usual to provide a check on the law-making power of our 
legislative assem,blies by conferring on the executive department 
of the government a qualified veto power. Whatever may have 
been thought in other periods of our history, the general opinion 
in this country at the present time favors the existence of a quali- 
fied veto in the executive, and the bitterness with which the old 
Whig party once assailed it has passed away. The early presidents 
used the power only in rare instances. Washingtoti vetoed but 
two measures, Madison six, and Monroe one. Adams and Jeffer. 
son did not exercise the power in a single instance. Since the^ 
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close of the civil war it has been employed much more freqaentlj. 
Mr. Lincoln only nsed it on three occasions. Bat Johnson vetoed 
twenty-one bills^ Orant forty-three, and Mr. Cleveland in his first 
administration three hundred and one, being more than twice as 
often as all the other presidents combined. As a result, a senate 
committee made Mr^ Cleveland's course the subject of a special 
report, stating that it was an unconstitutional exercise of power 
for a president to refuse to sign a bill simply because he disagreed 
with congress regarding the expediency of the measure. In this 
conclusion the senate committee was undoubtedly mistaken. The 
constitution confers the power on the executive, and does not 
undertake to define the reasons for its exercise. It rests therefore 
in the sound discretion of the executive to make use of it, or not, 
for reasons satisfactory to himself. Washington based his second 
veto solely on expediency. And it may well be employed to pre- 
vent hasty, useless, unconstitutional, or impolitic legislation. In 
this country it has worked well in practice. It has been said that 
the power of preventing bad laws includes that of preventing good 
ones. And it has been well answered by Hamilton, that *'The 
injury which may possibly be done by defeating a few good laws, 
will be amply compensated by the advantage of preventing a num- 
ber of bad ones.'' The danger to be dreaded is not one arising 
from a dearth of legislation, but from over-legislation. 

Under the American* system of government the law-making 
power of the judicial department can be checked by the law-mak- 
ing power of the legislative department, not as affecting the par- 
ticular case adjudicated upon, but in respect to all like cases there- 
after arising. The law-making power of the legislative depart- 
ment is held in check by the judicial department, which can 
nullify any act of the legislative department which violates the 
fundamental law as it is embodied in the constitution of either the 
State or the United States. The law-making power of the people 
is held in check by the fundamental law which they themselves 
have established. Under the system of government prevailing in 
Great Britain the law-making power of the legislative department 
is supreme. It is not heli in check either by the executive or 
the judicial departments of the government, and the people have 
imposed no restraint on its exercise in any fundamental law. In 
Germany the constitution of the empire defines and limits the law- 
making powers possessed by the Bundesrath and the Reichstag, 
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out the judicial department of the government has no check upon 
an unconstitutional exercise of the law-making power by the bodies 
referred to. In Switzerland, too, the judicial power of the federal 
tribunal cannot check the law-making power lodged in the federal 
assembly by pronouncing it to be in violation of the constitution 
of the confederation. But in that country the people have reserved 
unto themselves the power to directly nullify the action of the law- 
making power l|y means of the referendum. In France, under the 
old monarchy and an unwritten constitution, the judicial depart- 
ment did in several instances declare the acts of the legislative 
department void as being contrary to binding right. But the con- 
stitution of 1791, which was the first written one in. Europe, de- 
clared that the judicial tribunals could not ^Mnterfefe with the 
exercise of the legislative power. '^ And that restriction has con- 
tinued in force in France under all forms of government,^ from 
that time to this. Mr. Brinton Coxe has called attention to the 
noteworthy fact that in France the power of the judiciary to nullify 
the action of the law-making power was recognized under an un- 
written constitution and denied under a written one. He adds 
that "French public law upon the subject is thus in direct contra- 
diction to Marshairs view of written constitutions. '^ * 

The question suggests itself whether the law-making power 
should be lodged in a legislative assembly composed of a large or a 
small number of representatives. At the present time the British 
House of Commons consists of 670 members. The French Cham- 
ber of Deputies contains 584 members. The German Reichstag is 
constituted of 397 members; and the House of Representatives at 
Washington of 332 members. The ratio of representation is there- 
fore smaller in the United ' States than in any of the countries 
named. We are sometimes told that in a multitude of counselors 
there is safety. It is also claimed that it is easier to corrupt a small 
body than a large one, and therefore there is less likelihood of cor- 
rupt and scandalous legislation where the law-making assembly is 
composed of many members. But it may be doubted whether our 
experience in the United States justifies the claim thus made. In 
some of our State legislatures where the membership has been the 
largest, the most venal and iniquitous legislation has been enacted. 
The "big membership '^ theory has not everywhere worked well as 
a safeguard against corruption, f Alexander Hamilton expressed 

^ Coxa's Essay on Judicial Power, p. 88. 
t See The Nation, June 23, 1892, p. 4e0. 
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the opinion in the Federalist, that in all legislative assemblies, the 
greater the namber composing them may be, the fewer will be the 
men who will in fact direct their proceedings. The reasons which 
he gives for the opinion seem eminently sound. He says: 

''In the first place, the more numerons any assembly may be, of 
whatever characters composed, the greater is known to be the 
ascendency of passion over reason. In the next place, the larger 
the number the greater will be the proportion of members of 
limited information and of weak capacities. '*''*''*' It is pre- 
cisely on characters of this description, that the eloquence and ad- 
dress of the few are known to act with all their force.'' 

He spoke with much wisdom when he declared in the same con- 
nection: 

"The people can never erp more than in supposing that by 
multiplying their representatives beyond a certain limit, they 
strengthen the barrier against the government of a few. Expe- 
rience will forever admonish them, that, on the contrary, after 
securing a sufficient number for the purposes of safety, of local in^ 
Jormation, and of diffusive sympathy with the whole society, they 
will counteract .their own views, by every addition to their repre- 
entativcB.'' 

In framing the fundamental law for our states this statement of 
Hamilton's should be accepted as a sound principle of political 
science, and one that cannot be disregarded but to our prejudice. 

The method which the law-making power pursues in ascertain- 
ing the collective will of its members, sometimes becomes a mat- 
ter of great importance. Until recently no limit was placed on 
the time within which debate might continue, in the British par- 
liament. Fillibustering, or systematic obstruction, was rarely 
resorted to until within the last twenty years. In the debates on 
the Irish question, in 1877, and again in 1881, the filibustering 
was so great that a closure rule was enacted in 1882, which gave 
the' speaker of the House of Commons the right of infoiming the 
House that he thought the time for closing the debate had arrived 
so that a motion to that effect might then be made. In 1887 a 
rule was adopted and is still.in force in the House of Commons, 
which provides that any member may move 'fthat the question be 
now put/' and ''unless it shall appear to the chair that such mo- 
tion is an abuse of the rules of the House or an infringement of 
the rights of the majority," the question shall be put and decided 
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without debate. In both hoases of parliament each member pres- 
ent is held bound to vote^ and can be compelled to vote. This has 
always been the rule in that country. The minority cannot defeat 
legislation, either by filibustering tactics or by breaking the .quo- 
rum in declining to vote. 

In the Senate of the United States neither of the rules men- 
tioned is in force, and out of respect to the so-called '^ courtesy '^ 
of that body a^ minority can obstruct important legislation, for 
weeks at a time, to the serious injury of the business of the coun- 
try. The recent experiences in the Senate were a humiliation and 
a shame, and seriously impaired, both at home and abroad, the 
respect entertained for the upper house of Congress. Any system 
of rules, or miscalled ''courtesy,^' which enables a small'fraction of 
a body to paralyze legislation by refusing to vote deserves the most 
severe condemnation. The House of Bepresentatives in 1890 
adopted a rule, not now in force, providing that to make a quorum 
'' the names of members present who do not vote shall be noted 
by the clerk and recorded in the journal. '^ Under the rules at 
present in force in the House it is possible to terminate debate, 
but there is no method by which the majority can legislate if the 
minority break the quorum by declining to vote. The constitu- 
tion gives even to the minority of each house a power to compel 
the attendance of absent members. But what does their presence 
avail if they can sit in their seats and paralyze all legislation by 
declining to vote? The rules of all law-making bodies should give 
to the presiding officer, under such circumstances, the power either 
to count a quorum, or to punish the obstructionists for disorderly 
behavior. Each house of Congress is given by the Constitution 
the power to punish its members for disorderly behavior. It is 
difficult to imagine any conduct more disorderly than that which 
is designed deliberately to make all legislation impossible. 

In France the theory is that the President of the Chamber of 
Deputies has a right, in order to obtain a quorum, to count all 
members who are present at the time, whether they v\)te or not. 
This it is asserted he can do whether the authority is incorporated 
in the rules or not. But their rules contain a peculiar provision 
to the effect '* that, in case no quorum is present, a vote on the 
question under discussion will be called for at the next sitting, 
when the result will be valid whatever may be the number of 
deputies who take part in the ballot. So the President orders a 
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▼ote, declares there b not a qaoram, adjoarns the sitting, calls the 
hoase to order again at the end of ten minntes, aod then orders a 
new vote, which this time becomes valid/'* 

In Germany a member present and not voting is counted in order 
to make a qnomm. 

In Switserland it is necessary that the quorum should be present, 
but not that they should vote. If a quorum is present the ballot 
is binding when it is a majority of those voting. 

Your attention has been directed to the fact that when the 
people in this country came to establish State constitutions it was 
not the legislative department that they distrusted. Experience 
soon led them to see the mistake they had committed. The legis- 
lative department has been deprived of the power it formerly pos- 
sessed, of electing the executive; his term of office has been ex- 
tended until in almost half the States he now holds for four years 
instead of one as formerly; and he has in almost every State been 
given the veto power as a check upon legislation, whereas formerly 
he possessed it not. The legislative department, which in some of 
the States formerly constituted the court of final resort, has been 
deprived of such power. This distrust of the legislative depart- 
ment has caused a large number of constitutional restrictions to be 
imposed upon its law-making power. In respect to a number of 
subjects they are absolutely prohibited from legislating at all, while 
as to many others they are only permitted to legislate by a general 
law. And upon whatever subject they legislate they are required 
to observe certain set forms thought essential to due care and 
deliberation, and as a preventive of fraud. The extent of the 
change which has been made in the powers of the legislative 
department may perhaps be better understood by a comparison 
which Mr. Henry Hitchcock of St Louis has made between the 
Missouri constitution of 1820 with the constitution adopted in the 
same State in 1875. Mr. Hitchcock tells us that the constitution 
of 1820 with all its amendments up to 1855 contained only three 
express restrictions on the legislative power, while the constitution 
of 1875 in its fourth article contains fifty-six sections, more than 
half of which, he says, either prohibit the enactment of laws upon 
specified subjects, or prescribe the manner of enacting, amending, 
and repealing laws already in force. 

Notwithstanding all the precautions which have been taken to 

* See 153 North American Review y p. 788. 
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restrain and check the law-making power of onr legislative bodies, 
we are compelled to admit that the efforts have been in large part 
unsnccessfnl. A comparison of the .legislation enacted during the 
first half of this century with that which has been edacted since is 
not reassuring. Judge Gooley^ than whom I know of no one better 
qualified to speak^ has expressed the opinion that the early legisla- 
tion was in general more careful^ more circumspect^ and less open 
to criticism as encroaching on private rights or sound principl^s^ 
than much of that more recent. And he declares that by far the 
larger part of al] the doubtful legislation which the history of the 
country presents has taken place since the year 1846, " when radi- 
cal ideas began to be characteristic of State constitutions, and the 
theory that officers of every department should be made as directly 
as possible responsible to the people after short terms of service was 
accepted as a political maxim/' * 

It cannot be denied that in the United States there exists at the 
present time a general distrust of our legislative bodies. The peo- 
lack confidence in the intelligence, capacity, wisdom and integrity 
of the state legislatures. It is becoming a difficult matter in this 
country to induce men who are occupied in successful business 
enterprises, or who are engaged in lucrative professional practice, 
to sacrifice their personal interests by becoming members of the 
legislative assemblies of f he states. They do not appreciate mem- 
bership in such assemblies as an honor, and do not feel called upon 
to make the financial sacrifice which such service involves. It is 
too frequently the case, therefore, that men are chosen to these 
positions whose education, experience and standing in the commu- 
nity do not at all entitle them to such distinction, and who are not 
pualified to wisely discharge the very responsible trust committed 
to their keeping as law-makers for the commonwealth. It is also 
unfortunately too often the case that corrupt men secure their 
election to these legislative bodies for the money that can be made 
by selling legislation — by "sand-bagging^* corporations. 

In onr earlier history it was considered a high personal honor to 
be a member of the law-making body of the state. The represent- 
ative regarded himself as charged with grave personal responsibil- 
ity respecting the enactment of law. He looked upon a public 
office as a public trust, and considered his election to the legisla- 
ture as a kind of civic decoration bestowed upon him for his worth 

* Princeton Revieiv, March, 1878, p. 336. 
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by the people of his district. The pay was small the illicit profits 
nothing. The best men in the oommonweath were willing to 
serre it in the law-making body. We may well deplore th&t in 
these later times this has been so greatly changed, and that good men 
should feel so much reluctance about assuming the ofSceof a legis- 
lator, thus giving opportunity to bad men to crowd themselves 
into public place ''for what there is in it/' without any sense of 
duty or responsibility. Why has the "honorary"' impulse to pub- 
lic service so largely lost its force in the states of the American 
Union? And why is it that public ofiice has so largely ceased to 
be regarded by our law-makers as a public trust? Many reasons 
are given in explanation, and I shall venture to call attention to 
a few. 

1. The. rise of great cities has undoubtedly had much to do in 
effecting the change referred to. Nearly half a century ago 
De Tocqueville saw in the size of certain American cities and in 
the nature of their population a danfi:er threatening the future secur- 
ity of the Bepublic. Since that time our cities have grown until our 
urban population has become more than six times as great as when 
De Tocqueville wrote, and far more heterogeneous. The immi- 
grants from foreign lands generally seek our cities, amd there the 
several nationalities segregate themselves, living the old country 
life over, speaking their own language, clinging to their old ideas, 
practicing their old customs. Under such circumstances they do 
not easily become assimilated with us. The result is that m the 
cities especially, the morale of the voting constituency is much 
lower than it formerly was. The foreign vote is either in the ma- 
jority, or when it is not it holds the balance of power- and controls 
elections. The massing of large bodies of foreigners together 
affords an excellent opportunity to the machine politician, and votes 
are bought and sold without scruple. A man who buys votes to se- 
cure his election may as a general rule be depended on to sell his own 
when the opportufiity presents itself. His moral sense is so blunted 
that even in cases where his vote is not purchased he can be pretty 
certainly depended upon to vote on the wrong side of every question. 
A man prominent in politiciil life has declared it to be his observa- 
tion that nine- tenths of the city members of the legislature of his 
own state would, as a rule, be found hostile to any reform, and 
that the only hope of reform was in the action of the country 
members. 
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2. The growth of priyate eecporations and of oorporative pow- 
et has been another influence whose blighting effect on the moral- 
ity of legislative bodies has been marked STot that the concep- 
tion of a private corporation is an idea originated in our times, 
or even in modem times. We all know that such corporations 
existed among the Romans, and some have assserted that their ori- 
gin is to be found in the laws of Solon. But however old the idea 
may be, it is within our time that these corporations have grown 
in number, in wealth, and in power, to such an extent as to make 
them formidable for evil throughout the country^ and to constitute 
them a noticeable political and social phenomenon. Fifty years 
ago there was hardly a railway corporation in the United States, 
while now there are about two thousand such corporations, em- 
ploying nearly a million of persons, and holding property worth 
more than $7,000,000,000. We have great express and telegraph 
companies, great manufacturing and mining companies, great 
insurance and banking corporations. All these the state has had 
to legislate concerning, and the corporations have found it desira- 
ble to use illegitimate as well as legitimate influence to prevent 
legislation hostile to their interests. To this end they have 
spent money to elect legislators friendly to their interests, and to 
defeat those deemed unfriendly. They have practiced bribery in the 
legislative halls. And so notorious has all this become that certain 
great railroads are commonly reported as ''owning'' the legisla- 
tures of certain states. Thus has it been demonstrated not only 
that corporations have no souls, but that the legislatures of too 
many of our states have none either. In 1613, Chief Baron Man- 
wood declared that corporations had no souls; and proved it after 
this fashion: ''A corporation is a body aggregate; none can create 
souls but God, but the king creates them, and therefore they have 

no souls.'' 

3. The principle of rotation in office which prevails so largely in 
this country at the present time has not had a wholesome effect on 
the character of our legislative bodies. In this respect the prac- 
tice of European states is quite different from our own; and in our 
own country quite a difference has existed between the practice of 
the north and the south. One reason why the south has had so much 
influence in the Congress has been due to the fact that it has kept 
its able men there, electing them and reelecting them, thus giving 
them the experience necessary to make them useful and influential. 
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In the north, on the other hsnd, it has been in recent times a sort 
of unwritten law that after one had serred two terms either in 
congress or in the legisUtore it was his doty to step aside and Allow 
the office to be **t»SBod aronnd'' as a kind of perquisite to the 
workers. The extent of the change which has come over the 
country in this respect maybe inferred from a table which appeared 
in the New York Ndiian, June 23, 1892, giving the statistics for 
the l^slature of Connecticut. It shows how this principle of 
rotation in the legislative office has gained ground steadily during 
each decade of the century. In the decade beginning in 1790 the 
number of representatives reelected in Connecticut was 63.7 per 
cent; in 1800 it was 54 per cent; in 1810, 41.7 per cent; in 1820, 
26 per cent; in 1830. 22.6 per cent; in 1840, 12.7 per cent; in 
1850, 12.2 per cent; in 1860, 12.7 per cent; in 1870, 10 per cent; 
in 1880, 9.3 per cent; in 1892, 9.01 per cent. 

The Nation is justified in asserting that this principle of rotation 
is in practice fatal to any theory of legislative responsibility, as it 
simply tempts a man of easy-going principles ''to make the most 
of his 'good time' as a legislator. '^ It opens no career of state- 
manship, and therefore no inducements for one to specially fit 
himself for political life. 

But, we may inquire, what principles should control in the en-, 
actment of laws. Lockie in his worjc on civil government declares: 

"These are the bounds which the trust that is put in them by 
the society, and the law of God and nature, have set to the legis- 
lative power of every commonwealth, in all forms of government: 

"First, They are to govern by promulgated established laws, 
not to be varied in particular cases, but to have one rule for rich 
and poor, for the favorite at court and the countryman at plough. 

''Secondly. These laws also ought to he designed for no other 
end ultimately but the good of the people. 

"Thirdly, They must not raise taxes on the property of the 
people, without the consent of the people, given by themselves or 
their deputies. And this properly concerns only such govern- 
ments where the legislature is always in being, or at least where 
the people have not reserved any part of the legislative to deputies, 
to be from time to time chosen by themselves. 

"Fourthly, The legislative neither must nor can transfer the 
power of making laws to anybody else, or place it anywhere but 
where the people have.'* * 

* Locke on Civil Government, ^ 142. 
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I venture to add the following: 

1. A statute mast not violate the fundamental law of the State or 
Nation. EVety legislator before entering upon the discharge of 
his duties is sworn to support the constitution of the United States, 
and, if he is to make State laws, the constitution of his State. If 
he votes in favor of the enactment of a law which he believes un- 
constitutional, he violates his official oath, wrongs the common- 
wealth, and betrays the trust reposed in him. In determining 
whether a certain measure shall be enacted into law it is his duty 
to consider whether the law proposed is in conformity to the con- 
stitution, and he is not relieved from that responsibility by the 
fact that the question may afterwards be submitted to the courts 
for final decision. Andr in the determination of this question of 
constitutionality the legislator and the judge are governed by 
somewhat different principles. If the legislator doubts the con- 
stitutionality of the proposed law, it is his duty to withhold his 
vote from it. But when the question of constitutionality comes 
before a court, the mere doubt of the judge is not sufficient ground 
for declaring it unconstitutional. Prof. James Bradley Thayer, of 
the Harvard Law School, in an admirable paper read at Chicago in 
August last before the Congress on Jurisprudence and Law Reform, 
maintains the proposition that in cases where the courts are called 
on to pass on the constitutionality of a legislative act, **ihe ulti- 
mate question is not what is the true meaning of the constitution, 
hut whether legislation is sustainable or not J' 'The Courts sustain 
acts which in the opinion of the judges themselves a true construc- 
tion of the constitution would not justify in cases where it is not 
dear beyond a reasonable doubt that the legislature has exceeded 
its powers. If it is not clear beyond a reasonable doubt that the 
act in question is unconstitutional, it will be sustained by the 
courts. ^' A legislative act is not to be declared void upon a mere 
conflict of interpretatic^n between the legislative and judicial 
power. Before proceeding to annul, by judicial sentence, what 
has been enacted by the law-making power, it should' clearly ap- 
pear that the act cannot be supported by any reasonable intend- 
ment or allowable presumption.^' * 

Again: ''It is but a decent respect due to the . . . legis- 
lative body by which any law is passed, to presume in favor of its 

♦ The People «. The 8ut)ervisor8, 17 N. Y. 385. 
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validity, antil its yiolation of the constitation is proved beyond all 
reasonable doabt/' * 

4n accomplished lawyer^ and former president of the American 
Bar Association, John Bandolph Tncker, of Virginia, has expressed 
the opinion that the conscience of the legislator and of the ezeca- 
tive should be quickened to a more strict observance of constitu- 
tion 1 limitations even than the judge. He says: 

'^ The legislator cannot justify a vote to make an act a law, on 
the ground that as judge he would not be justified in annulling its 
effect. For the legislator does not cross any forbidden line when 
he refuses to enact what he believes is repugnant to the constitu- 
tion, and he knows every fraudulent motive which would make 
void his act, though screened from the judicial eye; he knows it, 
^d God knows it; and he cannot enact what that motive makes 
void, without perjury of his soul, treachery to his trust, and treason 
to his God. The legislator and the executive can do no dutiful 
act, therefore, which they do not believe to be warranted in terms 
and in motive by the constitution they are sworn to support. Sup- 
port is affirmative duty. The oath is not negative, that they will 
not pull down the pillars of the edifice; but that, as pillars, they 
will support and uphold it.*' 

2. A statute must be just in principle. Legislation is a branch of 
ethics, and the legislator must have regard to ethical considerations. 
Filangieri, a learned Neapolitan who, a hundred years ago, wrote 
on the science of legislation, declared that the positive goodness of 
a law consisted in^ its conformity' with the principles of morality 
and with the precepts of revelation. God and nature, he asserted, 
protected the rights of mankind, and no transitory expediency 
could justify their infringement.! The Aquiline law which ren- 
dered it no more penal to kill a slave than a horse, resisted an au- 
thority paramount to that by which it was prescribed. 

Judge Dillon, in delivering his address as president of the 
American Bar Association, said at Saratoga, in 1892: 

"Theoretically, and for many purposes, practically we must 
discriminftte law and morality, and define their respective prov- 

♦ Ogden v. Saunders, 12 Wh^t. 218. 

f Gsetano Filan^eri was bom in Naples, in 1752, and his work, '* La Sci- 
enza delle Legislazione," was written when he was thirty years of age. 
He died in 1788, in his thirty-sixth year. The work was translated into 
German, French, and Spanish. The first volume only was translated into 
English, in 1702. 
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inces. But those proyinces always adjoin eaeh other, and ethical 
considerationB can no more be excluded from the domain of law in 
its every part than one can ezclnde the yital air from his room 
and live/' 

Milton argnes that to allow sin by law is against the nature of 
law, the end of the law-giver and the good of the people.* 

Bolingbroke declares that the laws of nature are truly *' the laws 
of laws/' adding that if the civil laws are imperfect it is because 
they have been made without a sufficient and consistent regard to 
natural law.f 

Neither can I forbear asking your attention, somewhat at length; 
to what Mr. Oarlyle has to say on this subject: 

''A continued series oi votings transacted incessantly' for sessions 
long, with three-times-three readings, and royal assents as many as 
you like, cannot make a law the thing which is no law. No, that 
lies beyond them. They can make it a sheepskin act of Parlia- 
ment; and even hang men (though now with difficulty) for not 
obeying it — and this they reckon enough; the idle fools! I tell 
you and them, it is a miserable blunder, this self-styled * law ' of 
theirs; and I for one will study either to have no concern with it, 
or else by all judicious methods to disobey said blundering, im- 
pious, pretended ^law.' In which sad course of conduct, very 
unpleasant to my feelings, but needful at such times, the gods and 
all good men, and virtually these idle fools themselves, will be on 
my side; and so I shall succeed at length, in spite of obstacles; 
and the pretended ' law ' will take down its gibbet-ropes, and abro- 
gate itself, and march, with the town-drum beating in the rear of 
it, and beadles scourging the back of it, and ignominious, idle 
clamor escorting it, to Chaos, one day; and the Prince of Dark- 
ness, Father of Delusions, Devil, or whatever his name be, who is 
and was always its true proprietor, will again hold possession of it 
— much good may it do him! 

'* My friend, do you think, had the united Posterity of Adam 
voted, and since the creation done nothing but vote, tliat three and 
three were seven, would this have altered the laws of arithmetic; 
or put to the blush the solitary cocker who continued to assert 
privately that three and three were six? I consider, not. And is 
arithmetic, think yon, a thing more fixed by the Eternal, than the 

♦ MUton's Works, vol. 2. p. 62. 

t BoUngbroke^s AVorks, vol. 4, p. 180. 
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laws of justice are, and what the right is of man towards man? 
The builder of this world was Wisdom and Divine Foresight, not 
Foil J and Chaotic Accident. Eternal law is silently present^ 
everywhere and everywhere. * * * No pin's point can you 
mark within the wide circle of the all where 6od*s laws are not. 
Unknown to you; or known (you had better tr}' to know them a 
little!) — inflexible, righteous, eternal, not to be questioned by the 
sons of men.'' * 

The design of all laws is to secure the happiness of the people, 
and we may rest assured that cannot be promoted by any law 
which violates the laws of morality or contravenes the principles 
of ethics. 

When Mr. Bentham published to the world his Theory of Legis- 
lation it was confidently asserted by his admirers that its publica- 
tion made an epoch and a revolution in the science of which it 
treated. But the civilized world has not yet accepted Mr. Ben-' 
tham's principle that utility, and utility alone, is the criterion of 
right and wrong, and ought to be the sole object of the legislator. 
It is a mistake to base the approbation or disapprobation of a pub- 
lic or private act simply on its tendency to produce pleasure or 
pain. " He who adopts,*' says Bentham, ** the principle of utility, 
esteems virtue to be a good only on account of the pleasures which 
result from it; he regards vice as an evil only because of the pains 
which it produces. Moral good is good only bv its tendency to 
produce physical good. Moral evil is evil only by its tendency to 
produce physical evil." f It is only fair to add that by the word 
physical in this connection, Mr. Bentham includes the pains and 
pleasures of the soul as well as the pains and pleasures of sense. 
We cannot, however, accept his theory that it is wiser in general 
to follow the dictates of utility than the impressions of moral duty. 
On the general question whether a thing is right or wrong,' it is 
safer to trust to the common feelings of mankind than to indi- 
vi<{ual deliberation on whether more good than evil may be 
expected from a given action, more pleasure than pain, and that 
without any rule or standard by which the intensity of any pain or 
pleasure can be determined. We are furnished with no instru- 
ment by which we may take '^ the altitude of enjoyment, or fathom 
the depths of sorrow.'" It is safer for us to follow the beaten high- 

* Carlyle's Works, vol. 12, p. 306. 

t Bentham's Principles of LegislatioD. p. 8. 
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way of morality which the comtaon experience of mankind has 
approved^ rather than some new way which that experience con- 
demns but which we fondly imaging will in our case afford more 
pleasure than pain. '* Socrates was in the right/^ says Boling- 
broke, ** to cnrse the men who first divided in opinion things that 
cohered in natare — morality and utility/' 

3. A statute must be suitable to the circumstances of the state to 
which it is to be applied. A law is not to be enacted simply for 
its supposed philosophical principle. Lieber has said that ''no 
law is philosophical which does not grow out of the given circum- 
stance — out of that society for which it is calculated.^' An ideal 
commonwealth cannot be created by the enactment of a code of 
laws ideally perfect. As Judge Gooley has expressed it: 

"Law is only the public will authoritatively and effectively 
expressed; and it is a mere truism that the moral standard of the 
people must determipe that of the laws instead of being deter- 
mined by them. The laws must necessarily express the prevailing 
opinions and purposes of the people who make them, and not of 
any more enlightened and virtuous people who at some future 
time may be their successors. In this postulate may be seen the 
reason why the law cannot be an educator of the people; it would 
be the people teaching themselves through the law; the tet^cher 
giving himself instruction." * 

Not only is it idle to talk of legislating people into an ideal state 
by an ideal system of laws^ but it is idle to suppose that given such 
a system of laws^ the people would consent long to be governed by 
them. Carlyle understood this when he wrote: 

"The Constitution, the set of Laws, or prescribed Habits of 
Acting, that men will live under, is the one which images their 
Convictions — their faith as to this wondrous Universe, and what 
rights, duties, capabilities they have there; which stands sanc- 
tioned, therefore, by Necessity itself; if not by a seen Deity, then 
by an unseen one. Other Laws, whereof there are alrays enough 
r^ad^-made, are usurpations, which men do not obey, but rebel 
against, and abolish at their earliest convenience/' 

A writer on the English Constitution, Walter Bagehot, has said 
that the United States could not have become monarchical, even if 
the constitutional convention had decreed it, and the^component 

* An address given at the commencement of the Law and Dental Schools 
of the Uniyersity of Michigan, March 26, 1884. 
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states had ratified. ''The mystic reverence/' he says, ''the 
religions allegience, which are essential to a trne monarchy, are 
imaginative sentiments, that no legislature can mannfactu^re in 
any people." 

The law-makers of a state are ordinarily men bom within tne 
country for which they legislate, moulded according to its customs 
and traditions, and influenced by the prejudices of their environ- 
ment. They are the creatures, not the creators of their age. Lieg- 
islative reforms do not, as a rule, originate with them. They do 
not lead public opinion, nor even keep abreast of it, being gener- 
ally quite in the rear of it. It is not often necessary to caution 
them against ideal legislation, or to remind them that Solon in 
his wisdom did not undertake to givethe Athenians the best laws, but 
only the best they were able to bear. Law-making is therefore "the 
science of adaptations.'' The laws of Lycnrgus were not made for 
and would have been unsuitable for Athens, just as the laws of 
Athens would have ruined Lacedsemon, being wholly unsuited to 
its needs and conditions. The laws which were administered at 
Borne are not the laws which could be administered in London. 
The laws which may answer the needs of the peoples of Asia,' or 
the peoples of Japan, are not those which are needed in or would 
be tolerated by the people of the United States. The constitution 
of the government, the character, customs and religion of 'the 
people, the climate and position of the country, are all circum- 
stances which the wise law-maker must consider in the enactment 
of law. 

4. Oreat care should be observed in the clearness and precision 
of the language used in the law to be enacted. According to 
Bacon, "A conceivable perfection of a law consists in the clearness 
and precision of its terms/' and in this particular the greatest of 
legislators have often failed. The careless manner in which many 
of our state and federal laws are drawn is a reproach to our law- 
making bodies. They should not be drawn by persons inexperi- 
enced in the law, and in the rules of judicial construction. 
What right has one, for example, to draft a penal statute unless 
he is aware that penal statutes are by the courts strictly con- 
strued? Or what right has one to draft a statute in derogation of 
the common law unless he is familiar with the same principle? 
How can one intelligently use the word "may^' in a statute unless 
he knows under what circumstances the courts construe it to be 
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peremptory in its meaning and not merely optional I' And how 
can he use the word '^sball'' intelligently unless he knows the rale 
by which the courts are governed iixdetermining whether the word 
is to have a mandatory or merely a directory meaning? It would 
seem to be desirable to make it the duty of the law ofScer of the 
government in each state to examine every bill before it is finally 
enaerfced into law, to the end that the language used may be clear^ 
definite^ precise^ and appropriate to the purpose of the legislative 
body. The complaints which judges have made on this subject 
have been many and bitter. They are constantly called upon to 
construe statutes drawn by amateur and incompetent legislators, 
and as one of them has expressed it, the task ^'sometimes involves 
the necessity of harmonizing apparently inconsistent clauses/' and 
making sense of ^ ^provisions cast together haphazard by different 
miuds^ differently constituted^ and looking to the different and 
special objects without due regard to the harmony of the whole.'' 
Lord O'Hagan, whose criticism it is that I have quoted, ex- 
pressed in his capacity as judge the wish for some department '^by 
which bills, after they pass committee, might be supervised and 
put into intelligible and working order." The governor of the 
state of New York some years ago recommended the legislature of 
that state to create such a department. In France, under the 
Empire, it was the practice to have the phraseology of all bills 
passed by the chambers closely examined by the Council of State, 
and every precaution taken to make them clear and precise in their 
terminology, as well as to have them consistent with the existing 
statutes. But we are told that under the existing' order of things 
that country now suffers from carelessly framed laws. Any mem- 
ber of the chamber is at liberty to amend a bill in any sort of 
language, provided only he can secure the requisite number of votes. 
In Switzerland bills are carefully prepared by the Federal Council. 
The right of initiating legislation belongs to any member of the 
law-making body. He can bring the matter to the attention of 
the chamber to which he belongs, and if it is approved l^^t body 
recommends to the Federal Council that it shall draw up and pre- 
sent a bill to the Assembly on the subject thus referred.* In 
England Sir Frederick Pollock tells us that — 

^'Many an act. of Parliament, originally prepared with the 
greatest care and skill, and introduced under the most favorable 

* Adams and Cunningham on The Swi6s Confederation, p. 47. 
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ctrcnmBtanceB, does not become law till it has been made a thing 
of shreds and patches hardly recognizable by its aathor^ or to any 
one with an eye for the clothing of ideas in comely words, no less 
Indicrous an object than the ragged pilgrims described by Banyan: 
'They go not uprightly, but all awry with their feet'; one shoe goes 
inward, another outward, and their hosen oat behind; there a rag 
and there a rent, to the disparagement of their Lord."' 

I take it that this description is not less applicable to the condi- 
tion of bills which have passed the legislatiye bodies of this 
conntry, including the congress of the United States. 

It must be conceded that there isadispositionin the law-making 
bodies to OTer-legislation. This country, like other countries, has 
suffered much in this respect. The law-making power should be 
humbled by the thought that the great reforms which have been 
effected in the laws have generally been accomplished, not in doing 
some new thing, but in undoing something old. For instance, the 
reforms which Sir Samuel Bomilly accomplished in the criminal 
laws consisted in securing the repeal of laws previously enacted, 
and which imposed the penalty of death for upwards of two hun- 
dred offenses. The reforms in matters pertaining to religion have 
consisted in the repeal of the laws enacted to compel uniformity in 
religious belief, and designed to make people religious by law by 
requiring them to attend religious services, and to contribute to 
the support of religious bodies. So in reforms pertaining to trade 
it will be found that they generally have consisted in undoing what 
some preceding legislative body had exacted, as witness the repeal 
in England of the laws regulating the .wages of labor, the laws 
regulating the. prices of commodities, and laws regulating the inter- 
est on money. It was the repeal of the Com Laws which created 
anew the industrial life of England. 

To such an extent has that country been helped by tbe undoing 
of what the law-making bodies had previously enacted, that the 
author of the History of Civilization in England has been led to 
say that/' The most valuable additions made to legislation have 
been enactments destructive of preceding legislation; and the best 
laws which have been passed, have been those by which some 
former laws were repealed."* 

We are told by Demosthenes that among the Locrians the pro- 

* Buckle's History of Civilization, vol. 1, p. 300. 
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poser of a new law wore a rope about his neck, signifying that if 
his measure should fail to Work well in practice, he was willing 
that his life should be sacrificed. This has led Mr. Depew wittily 
to declare that if such a rule prevailed with us, '* the multitude of 
executions would enforce, as no other experience could, that wise 
maxim: * That government is best which governs least.' *' ♦ 

The number of bills and joint resolutions introduced into the 
House of Bepcesentatives during the First Session of the Fifty-first 
Congress was 12,402, while the number introduced into the Senate 
was 4,570 — making a total of 16,972. Fortunately for the coun- 
try, only 1,335 passed both houses. It is safe to say that if the 
principle prevailed with us that prevailed with the Locrians, the 
number would have been very materially less. But it would be 
quite unsafe to allege that there was a single member in either 
house who read through not every bill that was introduced, but 
every bill that was passed. And it is perfectly safe to say that 
there were many members in both houses who would not have under- 
stood every bill if they had read them. This is not said in any 
offensive sense. To legislate intelligently the law-maker must 
know accurately what the existing law on the subject is, and he 
must understand exactly what changes in it the law proposed will 
accomplish. Legislators may be men of learning and ability, and 
yet not possessed of the qualifications necessary to make them in 
all cases intelligent law-makers. 

Law-givers have been called prindpes perpetui, because they 
continue to rule after their death in the laws which they have 
established. Bacon, expressing his opinion on gradations of honor, 
names: 

1st. The founders of states. 

2d. Law-givers. 

3d. The deliverers and saviors of a country after long calamities. 

4th. The fathers of their countries, which are just and prudent 
princes. 

5th. Lastly conquerors, ''which is not to be received amongst 
the rest, except it be where there is an addition of more country 
and territory to a better government than that was of the con- 
quered. '* 

To make the laws of a nation or of a state involves a tremendous 
responsibility, and to be intrusted with such power should be recog- 

* J>epew*s Orations, p. 435. 
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sized as one of the greatest honors that can be attained. That 
men should have been ambitions in previous ages to be enrolled in 
the number of legislators with Solon^ Lycurgus^ Numa, and* Jus- 
tinian, is not surprising. The splendid words of Gibbon afford a 
sufficient explanation of such aspirations. ** The vain titles of the 
victories of Justinian/^ he •says, '^are crumbled into dust, but the 
name of the legislator is inscribed on a fair and everlasting monu- 
ment." 

Henby Wade Rogers. 



Northwestern Law Review. 

SUBSCRIPTION PRICE: 
S2.00 PER YEAR, - - 26 OENT8 PER OOi*Y. 



BDITORIA.L BOA.RI>: 

L. Thompson, Editor in Chief. 
A. B. Davidson. H. E. Paob. 

Eugene G. Fassett. J. Knvo. 

C. S. Andrews. G. R. Latham. 

Kat Wood, Business Manager. EL. A. Schbtver. 

Published monthly during the school year by students of Northwestern 
University Law School. 

Address correspondence to Northwestern Law Review, 
Masonic Temple, Chicago, Illinois. 



COMMENT. 



'T^HE report 6f the committee on legal education, adopted by 
^ the Chicago Bar Association last January, has lately been 
drawn up in the form of a memorial and formally presented to the 
Supreme Court of the State. The court is asked to amend the 
cnles relating to licensing attorneys, the changes desired being 
summed up as follows: 

1. Create a commission with authority to control and supervise 
examinations throughout the State, and prescribe uniform condi- 
tions therefor. 

2. Limit examinations of candidates to the district of their resi- 
dence. 

3. Admit candidates to examination only after three years of 
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legal Btady; provided that such change shall, not apply to those 
who, at the date of adoption of said change, have already begnn 
their legal studies. 

4. Abolish the privilege of admission on law school diplomas 
without examination. 

5. Bequire a high school training, or its equivalent in general 
education, to be shown by diploma or examination. 

6. Limit admission on foreign licenses to States having substan- 
tially equivalent requirements with our own. 

Attached to the memorial were about 1,500 signatures of Illinois 
lawyers, 1,000 of them obtained in Chicago, and many representing 
firms; which shows how general a desire there is for a higher 
standard of legal education. The only objection we have heard 
raised to these proposed changes has been in regard to the three 
years' course of study. We cannot sympathize with this objection, 
however, for if this plan should not be adopted, the only means of 
maintaining the standard of education desired would be through 
the examinations, and it is well known how uncertain a means this 
is. We therefore hope that the memorial may receive the speedy 
sanction of the Supreme Court. 

DUBGLABY. — Indictment. — In Bromley v. People, 37^ X. 
^ E. Bep. 209, the Supreme Court of Illinois, reversed the 
judgment of the Criminal Court of Cook county decide that 
an indictment charging " Burglary in the night time " cannot 
be sustained by proof of a burglary committed in the day-time. 

Bromley was indicted for "Burglary in the night-time.'^ The 
proof was conclusive that the burglary was committed between 
the hours of two o'clock and five o'clock in the afternoon. 

The jury returned a verdict finding "the defendant guilty of 
burglary in the night-time as charged. Burglary at common 
law, was where one broke and entered dwelling house in the 
night-time, with intent to commit a felony therein. This has 
been modified by statute in many states so that generally in 
this country the offense may be committed by day as well as by 
night. 2 Am. & Eng. Enc. Law, P. 659. 

It has been held that an indictment charging simply burglary 
without stating whether in the day-time or night-time embraces 
both degrees of the crime. People v. Barnhart, 59 Cal. 381; and 
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in J(me8 r. State, 63 Oa. 141^ it was held that while such an 
indictment was demurrable on arraignment^ it was not sufficient 
ground for arresting the judgment after a verdict finding guilty 
of burglary in the day-time. But in the latter case^ if the 
defendant had been found guilty of the greater offense of burg- 
lary in the night-time, it is doubtful if the conviction would 
have been upheld. 

The Supreme^ Court of Illinois are of opinion that such an 
indictment would be clearly a good charge of burglary com- 
mitted in the day-time, this being the lesser offense, bat would 
not sustain a night-time conviction, and this view seems to be 
supported by the Weight of authority: Summers r. State, 9 
Tex. App. 396; Bravo v. State, 20 Id. 188. And in Michigan, 
where different degrees of punishment are prescribed for simple 
and aggravated burglary, it was held that if all the incidents 
warranting the severer penalties are not alleged in the informa- 
tion, then the smaller only can be inflicted. 

In the case at bar, however, it was charged affirmatively that 
the crime was committed in the night-time, while the proof 
showed its commission in the day-time. The court holds this 
to be a fatal variance; adding, that '^ when allegations are made, 
if they be such as enter substantially into the description of the 
crime, so that they cannot be severed from it without rendering 
the description applicable to another and different offense, then 
such allegation must be proved or the indictment is not sus- 
tained.* People V. White, 24 Wend. 520. Here the averment that 
the offense was committed in the night-time enters sr bstantially 
into the description of the crime charged and is material as 
affecting the minimum of the punishment that could be imposed." 
The case of Ouynea v. State, 25 Tex. App., was almost identical 
with this and a similar result was reached. See, also. Waters v. 
State, 53 6a. 567. It is worthy of observation that in the case 
at bar the minimuni punishment for the lesser offense was 
imposed. This being the first time this point has been passed 
upon by the Supreme Oourt of Illinois, the decision is of con- 
siderable importance as establishing a leading case for this State. 
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EVIDENCE. — ^Ghabob to Jury. — In the case of Los Angeles, 
etc., S. S. V. Sump, 37 Pae, Eep. 859, the Supreme Court 
of California has held that, after certain testimony had been 
improperly admitted under objectiou^ a general instruction to the 
jury to disregard evidence of this nature would cure the error of 
admitting it. 

From a theoretical standpoint, this decision is undoubtedly cor- 
rect, and it is supported by numerous authorities. Smith v. Whit- 
man, C Allen, 562; Beck v. Cole, 16 Wis. 95; Minns v. State, 16 
Ohio St. 221; Ooodnow v. Hill, 125 Mass. 589. The Jury are sup- 
posed to consider, in arriying at their verdict, only such evidence 
as is allowed by the trial judge, and the withdrawal of any testi- 
mony by the Court ought to take it out of the case as effectually as 
if it had never been received. • But when incompetent testimony 
is once received, it is almost inevitable that the prejudice excited 
by it will remain, to some extent, in the minds of the jury, partic- 
ularly in criminal cases; and it would seem to be the most reason- 
able doctrine to consider the admission of illegal evidence properly 
excepted to and subsequently withdrawn by the Court, to be suffi- 
cient grounds for reversal where such evidence is clearly of a prej- 
udicial character. A juror is never sufficiently qualified by direct- 
ing him to disregard an opinion formed before he takes his seat; 
an opinion derived from illegal evidence given at the trial would 
be equally prejudicial. Such is the view taken in New York 
{Erhen v. Lorillard. 19 N. Y. 299); and also, it would seem, in 
Illinois {R. R. v. Winslow, 66 111." 219); and in Missouri {State r. 
ift>, 15 Mo. 153; Cohh i\ Griffith, 1% Mo. App. 130) 



ILLEGAL COMBINATIONS.— Recovery by Member.— In 
* Griffin et ah r. Piper, the Illinois Appellate Court in an opin- 
ion filed in October, decide that a member of a combination organ- 
ized for the purpose of stifling competition in trade cannot recover 
upon the dissolution of the organization, his proportion of the 
assets, such a combination being against public policy. After 
the plaintiffs joined the organization one was expelled for a breach 
of the rules and the other, resigned. Upon the dissolution of 
the combination, both sought to recover the assessments paid in 
by them, claiming that the money not having been applied to its 
illegal purpose there was a locus pcsnitenttw. The court however, 
held that the specific money paid in, having been mingled with 
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the general fnnds^ a portion of which had. been used in the pur- 
chase of bonds and in running expenses^ the position of plaintiffs 
was untenable. 

The decision is also based upon the fact that ^'the money- paid 
in was effectively used for the purposes of the association as a bond 
of union among the members to keep them up to their pledges for 
concerted action in preventing competition.'' 



LARCENY —By Husband from Wife.— The Supreme Court 
of Indiana has decided that a husband^ living as such with hi& 
wife^ is guilty of larceny if he takes her personal property under 
circumstances which, were he a third person, would constitute 
larceny (Beasley v. State, 38 N. E. Eep. 35). 

The decision rests on the enabling statutes of Indiana, which are 
very broad^ and place the wife« as far as property and contract 
rights are concerned, practically in the position of a feme sole. 
Her power to contract is all but unlimited. She may even con- 
tract with her husband and enforce her contract rights against 
him at law. She may sue and be sued as a feme sole. Over her 
personal property she has exclusive control, authority and power 
of disposition; as the Court says, '^ the effect of such statutes is to 
sever the unity of person and community of property heretofore 
existing between husband and wife." 

If the husband's interest in his wife's goods and chattels is 
entirely abolished, it is clear that he may steal from her, and the 
fact that they are at the time living together as husband and wife 
will mftke no difference. 

The last vestige of the common law disability of the wife seems 
to have been swept away in Indiana. 



PRACTICE— Cebtificate of Importance— Last Day of 
Appeal on Sunday — Sinsheimer v. William Skinner Mfg. 
Co., Supreme Ct. of lU., Oct. Term, 1894. — In this case the judg- 
ment had been afSrmed on May 28, 1894, and a petition for a rehear- 
ing had been filed on June 8, 1894. This petition was overruled 
on June 11, and then a certificate of importance was applied for 
and granted on June 18, the twenty-first day after the affirmance 
of the judgment. 

The statutory time for filing a certificate of importance is twen- 
ty days after the rendition of the judgment, but the court held in 
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this caalB that where the twentieth day falls on Sanday, the oertifi- 
oate may be prayed for on the following Monday. B. S. HI. Chap. 
131, flection 1, Bnb-section 11; 14 HI. App. 643. 

ThiB ruling is undoubtedly corrects but if in this case the defeated 
party had taken advantage of the rule of court allowing him 
thirty days in which to apply for a rehearing and the petition had con- 
sequently not been denied until more than twenty days had elapsed 
from the aflftrmance of the judgment, or if the motion has been 
speedily applied for but the court had delayed the hearing until a 
month or more it would have been impossible in either case to pray 
for a certificate of importance. 

The supreme court in ShoUy v. Mclntyre, 136 111. 33, ruled 
that an appealing party might ask for a rehearing or pray for a 
certificate of importance but -he could not have both remedies 
unless it was possible to make both effective within the time 
allowed by the statute for an appeal. 

Although this decision has been followed in Oberne v: Burns, 
39 HI. App. 1126, still we believe it is unsound and sliould not be 
followed. The true rule in our opinion has been reasserted in the 
case of the Aspen Mining and SmelHng Co. v. Billings^ 150 TJ. S. 
21, where the construction of a similar statute was drawn into 
question. In this case Chief Justice Fuller said: ^^The rule is 
that if a motion or a petition for a rehearing is made or presented 
in season and entertained by the court, the time limited^ for a writ 
of error or ap|>eal does not begin to run until the motion or appeal 
is disposed of.'' I'his.case is also stipported by Brochett v. Brocjp- 
ett, 2 How. 238; Texas dt Pacific R\ R. v. Murphy, 111 IT. S. 488; 
Memphis v. Brown, 94 U. 8. 7l5. 

The judgment rendered in any case does not take final effect 
until the motion for rehearing or an appeal is disposed of. 

If the Illinois rule is to prevail it becomes practically impossible 
for a party desiring an appeal to move for a rehearing. 

It a motion for a rehearing is to be permitted at all by the rules 
of the court the party jnaking it should have the assurance that 
he is not thereby to be deprived of the right to secure a certificate 
of importance. Either the .court rule should.be rescinded or a 
construction similar to that of the ''Aspen case'' should be placed 
oh the Illinois statute. 
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THE FUR SEAL ARBITRATION. 

When two great nations a^nree to settle by arbitration a seribas 
dispute between thetn^ which inpasttimeSy woald have been deemed 
a jastifiable cause of war, the history of theqnestionson which they 
disagreed, and the resnlt of the arbitration natarally awakens a 
deep interest in the minds of all intelligent and thoughtful people; 
and it is because of this natural and commendable interest in the 
matter, that I have consented at the request of the editors of this 
journal to give a brief sketch of the proceedings of the Tribunal 
which met in Paris in 1893, and of the events out of which the 
questions submitted originated. 

In the latter part of the serenteenth and fore part of the 
eighteenth centuries, exploring expeditions fitted out by, or 
under the protection of the JEImperor of Russia, had discovered and 
explored the northwestern coast of North America from Bering 
Straits as far south as north latitnde fifty-four forty, and had taken 
possession of the coast and islands adjacent thereto, in the name of 
the emperor. 

The land and water abounded in fur-bearing animals, then 
objects of great commercial value, and Bussian posts and settle- 
ments for the capture of furs and trading with the natives had 
been established at many points on the coast and islands. 

The territory so discovered and occupied was conceded by the 
other civilized nations to belong to Rupsia by right of discovery 
and occupation. 

Every spring the waters along the coast swarmed with an 
immense pfocession of far seals making their way through the 
passes between the islands forming the Aleutian chain into the 
comparatively unknown sea lying to the north of those islands, 
now known as Bering Sea, and each autnmn brought a retarn of 
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the same procession making its way into the vast ocean lying to 
the south of those islands; hnt the destination of this host of val- 
uable animals was not known until the summer of 1780 when one 
Gerasim Pribiloff, an adventurous Russian mariner, followed them 
and discovered the group of islands which now beai* his name and 
ascertained that they were the land home and breeding place of this 
migrating column of seals. 

The group is situated about two hundred miles to the north of 
the Aleutian chain, and about the same distance from the main 
coast of America. 

The islands were taken possession of in the name of Russia, and 
very soon a large and valuable trade in the skins of the fur seals, 
and other fur-bearing animals frequenting them was established. 

In 1799 the Emperor of Russia, by an Imperial Ukase, created, 
or chartered as we would call it, the '^Russian-American Com- 
pany/^ and granted to it the exclusive right, for the period of 
twenty years, '^ to all the profits and advantages to be derived from 
the hunting, and the trade and industries in the new possessions/*' 
and to make new discoveries, and occupy the lands so discovered; 
and also to exercise and administer the functions of civil govern- 
ment in said countries. 

This company took possession of the coasts and islands, planted 
Russian colonies in the most eligible localities for gathering furs 
and fur trade with the natives, and retained such possession and 
control, by renewals of its charter, until Russia sold the territory 
to the United States in 1867. 

By the treaty of purchase Russia ceded to the United States all 
the territory and dominion it possessed on the continent of 
America, and the adjacent islands, lying east of a line drawn 
through the middle of Bering Straits and extended in a south- 
westerly direction passing to the east of the extreme easternmost 
island of the Aleutian chain till it intersected with the one hundred 
and ninety-third degree of west longitude, thus including in the 
territory conveyed all the Aleutian and Pribiloff Islands. 

Soon after the acquisition of the territory by the United States 
it became apparent that the element of the most immediate and 
available value was the fur seal industry on these islands. 

The islands are three in number, the largest being St. Paul, 
which is about thirteen miles long and six miles wide. About 
forty miles to the southeast of St. Paul lies St. George, which is 
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about ten miles long by four and a half miles wide; and about six 
miles to the south of St. Paul is Otter island, which isabont three- 
fourths of a mile long and half as wide. 

All these islands are of volcanic origin and the surfaces are 
covered in most parts with broken lava;, their shores are much of 
them steep and precipitous, and both St. Paul and St. Oeorge have 
hills several hundred feet high. They have no safe harbors, but 
there are several coves or indentations in the shore line, where 
shipping can lie when the wind is favorable. They may be truth- 
fully said to have but two seasons, summer, which begins the latter 
part of April, and lasts till October; and the rest of their year is 
winter. Throughout the summer the climate is very damp and 
foggy. The temperature ranges from forty to forty-five degrees 
Fahrenheit, and most of the time the sun is obscured by heavy fogs. 
No trees or shrnbei grow there and the only vegetable life is grass, 
which, owing to the moist atmosphere, grows quite luxuriantly 
considering the low temperature. 

When discovered the islands were wholly uninhabited by man, 
and their only occupants were walruses, sea lions and sea otter, 
with some foxes and wolves; and in the summer the fur seals 
whose numbers were reckoned by millions. The sea about the 
islands freezes during the intense cold of the long dark Arctic 
winter, but the ice melts quite rapidly as the days grow longer, 
and the winds shift to a warmeF quarter, so that by the last of 
April it is usually all gone, and the shore again accessible. 

About the first of May the full-grown breeding male seals, called 
^'buUs^'and^ 'beach masters, '^begin to arrive at the islands. As soon as 
they reach the land these breeding males, being polygamous, take 
their positions* on the beach, claiming an exclusive control of 
from ten to twenty yards of water front, and for a space back 
twice or more of that distance, and here they await the coming of 
the females, who begin to appear a couple of weeks later. As the 
{^male8 appear in the water along the shore each bull uses all his pow- 
ers of persuasion to induce them to land and join his harem— rand 
fierce fights are going on much of the time between the males for the 
possession of the females as they land. The breeding females 
usually remain in the water until within a day or two of the time for 
the birth of the young, and often the young is born within a very 
few hours after the mother lands. The choice of a consort seems 
to be made by the females, as they swim along and reconoiter the 
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many clamoroa^ nudes, and listen with coy and coquettish air to 
their enticements, and finally they appear to decide for themselves 
among the numerous suitors. But whether this choice of a' con- 
sort is for more than one season, or whether the males occupy the 
same ground from season to season is not yet ascertained by 
naturalists. 

These breeding places are called '' rookeries. '' Soon after the 
arrival of the females, and formation of the harems, the young 
males arrive, and haul out on the land, passing through the line 
of harems to the fairly level ground in the rear, where they pass 
their time in sleeping and frolicking, going occasionally into the 
sea for a bath, especially if the fog clears away and the sun comes 
out, but not looking for food, for a couple of months; fasting for a 
time seeming to be a constitutional habit with the male seals, as the 
breeding males neither eat nor drink from the time they take 
possession of their harem ground until the harems break up in the 
latter part of July—and the young males seem equally abstemious 
for a couple of months after they come to land. 

The young females do not as a rule come on shore to stay for 
any considerable time, but remain in the water sporting about the 
rocks and apparently do not indulge in fasts like the males. They 
become mothers, the more precocious ones at two years old, and 
the rest at three years old. The weight of the mature female 
varies from one hundred to one hundred and fifty pounds. 

The males do not mature, or get their growth and strength so 
as to secure and maintain their positions on the breeding grounds 
before they are from five to six years old, when they attain from 
four to seven hundred pounds weight; and how long they keep 
their places at the head of harems is not yet settled with any 
degree of accuracy, but from some observations made by natural- 
ists the opinion seems to be that they retain their vigor four or 
five years and then are driven off by younger rivals. Examina- 
tions of the young pups, as they are called, which is as feasible as 
the examination of so many kittens, seem to prove that about an 
equal proportion of males and females are born each season, which, 
by judicious management, would allow the killing of a large num- 
ber of young males each year, and yet not interfere with the 
productiveness of the herd. 

It is while the young males are hauled out on the land, during 
June and July, that the selecting and killing is done. The native 
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Indians, who perfectly nmderstand the ways of the animab, go 
amonfir them and pick ont enongh of those fit for killing for a 
day's work, and these are separated from their fellows as so many 
sheep are separated from a flock and driven to the killing ground, 
usaally a mile or two away, where they are killed by a single blow 
upon the nose with a clnb, and their skins taken off and cured in 
salt; and this procedure is repeated from day to day or time to 
time till the linyt of killing for the season is reached. 

The female seal produces but one pup at a birth, twins being as 
rare as with domestic cattle or horses. The mothers diow great 
affection for their young, nursing and watching them carefully for 
from four to six weeks after their birth, and during that time 
going rarely, if at all, ihto the water in search of food; but after 
the young ones get able to run about they collect into groups or 
''pods'' as they are called, and then the mothers leave them and 
go for food. Their food is mainly codflsh and mackerel, and they 
are often compelled to. make excursions of from fifty to a hundred 
miles from the islands before they find fish to supply their wants. 
When she has satisfied her hunger she returns, selects her pup 
from a ''pod " of thousands, nurses it and cares for it until hunger 
impels her to another absence in the sea. 

The young cannot swim at birth, and are never bom, in the 
course of nature, at sea; but the land is an absolute requisite for 
their production. When about six weeks old the mothers coax, 
and sometimes carry them into the water, where, after many trials, 
they acquire the art of swimming and diving so essential to their 
future "existence. So far as the ability to swim is concerned they 
are as helpless when bom as the young bird when it breaks the 
shell, and they are taught to swim by their mothers, as the young 
bird is taught to fiy by its parents. 

About the first of August the harems break up. The old "beach 
masters" betake themselves to the sea to recruit after their 
exhausting service on the rookeries. The mothers still look after 
their young, and nurse them between their trip^ to sea in pursuit 
of food, while the young sport in the water about the islands and 
apparently feed, to some extent, on the squid which is abundant, 
and thus gradually learn to take care of themselves. It is prob- 
able that the largest destraction of seal life from what may be 
called natural causes, is the number of young ones that are de- 
stroyed by killer whales, sharks and other enemies who take them 
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before they have become expert swimmers, for very few inhabitants 
of the sea are as rapid and alert swimmers as the mature seal. 

As the weather becomes cold and tempestnons, as it usually does 
the latter part of October, the entire herd, old and young, male 
and female, move southward and pass between the islands of the 
Aleutian chain, into the Pacific Ocean. The old bulls, however, do 
not seem to go very far south of the Aleutian chain and remain, 
according to the most reliable evidence, in the northern part of 
the Pacific until the next spring, while the rest of the herd prob- 
ably make for the warm waters of the Japan current, where they 
remain until the approach of spring when they appear off the coast 
of California, in the months of February or March, according to 
the weather, and make their way leisurely along the northwest 
coast reaching the islands again in May and June to repeat the 
breeding processes of the preceding year. Neither while at the 
islands in the summer nor during the long journey they take 
in the fall, winter and spring do these seals associate or mingle 
with any other herd of seals. They have their defined routes over 
which they pass each year, and any and all fur seals found on their 
lines of travel can be identified as belonging to the Pribiloff Islands 
herd, even more surely than the Texas ranchman can identify his 
cattle by their brands, for there are no ^^ Mavericks'' in this fur 
seal herd. The only land they ever haul out upon is that of 
the Pribiloff Islands, and from the time they leave there in the fall 
till their return in the spring they have no land resting place or 
rendezvous. 

I have been thus minute in describing the life and habits of 
these animals because the arguments for the position taken by the 
United States in its diplomatic correspondence, and in the discus- 
sions before the Tribunal, depended largely upon the peculiar hab- 
its and mode of life of the fur seal. 

Within comparatively a few years after the discovery of the 
Pribiloff Islands the Bussians learned by experience that the only 
way to utilize the seals without exterminating them was to kill for 
their skins only the young -males, and to kill them only on the land, 
where those suitable for killing could be selected, and yet a sufficient 
number of vigorous, healthy young males could be left to grow to ma- 
turity and take the places of the worn out ones on the breeding 
grounds. A colony of Indians from the Aleutian Islands was located 
onthe seal islands and these Indians and their descendants, now 
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spoken of as natives, have been and are the working force in hand- 
ling the seals there. They have acquired by experience a thorough 
knowledge of the ways and dispositions of the seals and are as much 
in touch and sympathy with them, as the old time shepherd with his 
sheep. 

Although the treaty for the purchase of Alaska was ratified in 

March, 1867> Russia did not surrender possession till late in the 

fall of that yeai;, and after the withdrawal of Russian authority 

there was an interregnum of control the whole summer of 1868.. 

and during that time the rookeries were raided by poachers. 

mainly from the Pacific ports of the United States and British 

Columbia, and an indiscriminate slaughter of the seals, male and 

female, young and old, was perpetrated during the enCire season. 

In 1869 and 1870 the United States protected them by guards on 

land and a revenue cutter on the water about the islands, by which 

most of the raids were repelled and poaching prevented. It 1870 a 

lease of the islands with the exclusive right of killing seals thereon 

for the term of twenty years was made to the ''Alaska Commercial 

Company,'' who, by the terms of the lease, were prohibited from 

killing seals except on the islands, and there they were to kill only 

males over one year old, and with the further restriction that not 

more than one hundred thousand skins were to be taken in any 

one year, with the right of the Secretary of the Treasury to fix the 

limit below that number if he deemed it necessary to do so, and 

that no guns should be used upon the islands. 

The lessee went into possession and began to take seals in the sea- 
son of 4871, and from that time till the season of 1890 took about the 
full quota allowed by the lease each year, but at the end of the season 
of 1889, there being an evident decrease in the supply of seals, the 
number to be taken in 1890 was reduced to 60,000 and since that 
time the killing has been limited to 50,000 per season. 

Soon after the purchase was consummated congress enacted 
some penal statutes prohibiting all persons from killing* seals in 
Bering Sea, and all vessels whose crews should be found violating 
such statute were made liable to seizure and forfeiture and their 
crews liable to fine and imprisonment. 

From time immemorial the Indians living on the northwest 
coast, along which the seals passed in the spring on their way to 
the islands, had been accustomed to hunt them in their canoes, or 
kyaks, and kill them with spears. This kind of hunting was 



W IH)BTHWE8TERN LAW EEVIEW. 

mainly for food and the number of seals killed was so insignificant 
as to cause no alarm. In fact it was one of the Indian's ancient 
priyileges, of which no one thought of depriving him. Still the 
Indian may be said to be the original pelagic sealer. But soon 
after the lessee of the islands took possession a few adventurers, 
who had acquired a taste for seal killing in the raids on the islands 
in 1868, fitted out schooners for the purpose of pursuing and killing 
seals at sea. The method adopted was to equip a small schooner of 
from fifty to seventy-five tons burthen, with from six to ten light, 
small skiffs or canoes, which would carry three men, one to paddle 
or row, one to keep lookout and a hunter to shoot the seals as they 
lay sleeping on the surface with the nose and part of the head out 
of water — ^for the seal when needing sleep rises to the surface, 
throws itself upon its back and folds the fore flippers on its breast, 
much after the fashion of bo/s when swimming on their backs, 
and floats with the nose and part of the head out of the water, 
thus making a fairly easy mark for the skillful hunter. At first 
the weapons adopted for the business were Winchester rifies, but 
it was soon found from experience that a shot gun loaded with 
buckshot was much more sure and the rifie is now generally dis- 
carded. 

Not much profit was realized from the early ventures, but still 
enough to give encouragement, and as the hunters and boatmen 
became more expert in the performance of their respective parts 
the catches increased, larger vessels were used and some added 
auxiliary steam to their propelling apparatus. At first they con- 
tented themselves with pursuing the seals along the coast, while 
in the Pacific* Ocean, but after a time they pushed their industry 
into the waters of Bering Sea in face of the United States statutes, 
which denounced a forfeiture of the vessel and fine and imprison- 
ment of the officers and crew if they killed seals there. 

In 1886 the matter became so serious that the United States 
senl armed cruisers into Bering Sea with orders to seize all vessels 
found engaged in killing seals there, and to take them into the 
port of Sitka and turn them over to the civil authorities to be 
dealt with according to law. • The result was the seizure of several 
vessels owned by citizens of Great Britain and carrying the British 
fiag, which, with their officers, crews, seal skins on board, arms 
and outfits were taken to Sitka, where the vessels, seal skins and 
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oatfits were libelled and condemned to forfeiture, and their officers 
tried and sentenced to fines and imprisonment. 

The owners of these vessels at once complained to the British 
government, and that government promptly protested against 
these seizures and arrests and demanded redress for the individuals 
who had suffered by sentence or loss of property, on the ground 
that the vessels and persons so seized were engaged in a lawful 
pursuit upon the high seas, over which the United States had no 
jurisdiction. 

The representative of our government replied to this protest and 
demand, that the persons and property seized were engaged in an 
unlawful pursuit in violation of our statutes; and that taking seals 
at sea, as it was conduct^ by this class of sealers, whose catch was 
mostly female seals heavy with young, was so destructive of seal 
life that the entire race of fur seals would be speedily exterminated 
unless the business was promptly suppressed. 

In replying to this answer the British minister, while reiterating 
his first position that the sealers seized and dealt with by our gov- 
ernment, were engaged in a lawful pursuit under the rules of 
international law, at the same time conceded the destructive effects 
of sea sealing on seal life, but insisted that this nation had no 
power to make the pursuit and capture of seals, in the open sea, 
outside our territorial limit of three miles, unlawful; and that if 
it is necessary to protect the seals while in the open sea, in order 
to prevent their extermination, it could only be done by regula- 
tions prescribed |ind consented to by all nations interested. 

The correspondence between the two powers finally resulted in a 
proposition from the British minister for an agreement, to which 
the assent of the other nations interested should be obtained, pro- 
hibiting the pursuit and capture of fur seals in the open sea 
between Russia and America, north of the forty-seventh degree of 
north latitude, between the fifteenth of April and the first of 
October. 

On receipt of this proposal our government at onpe assented 
thereto, and took steps to obtain the assent to it of the other pow- 
ers interested, but before the agreement was consummated Canada 
protested against any convention which should restrict their right 
to take seals on the high seas, and Oreat Britain withdrew the 
proposition. Further seizures were made in succeeding years, and 
which called out equally strenuous protests from Oreat Britain 
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and jnstifioatioDB on onr part. The main argament nsed, aside 
from that of the destractiye effects of pelagic sealing on seal life^ 
and the necessity of suppressing it, being in substance that Russia 
had always protected the seals in Bering Sea by the consent and 
acquiescence of all other civilized nations, to such an extent that 
it had ripened into a right, and we had succeeded to all the rights 
of Russia, including the alleged right to prohibit sealing in Bering 
Sea. It has, I think, been quite generally understood, and be- 
lieved, by the public, that our government defended the seizures 
on the ground that Bering Sea was mare clausum under Russian 
administration and passed as such to us, but such was not the 
position taken — Mr. Blaine insisting that Russia had always, by 
common consent, protected the seals there, but denying emphat- 
ically that he relied on the closed sea position. 

The outcome of the correspondence and negotiations between 
the two nations was the treaty of February 29, 1892, by which it 
was agreed to submit the matters in controversy to the arbitra- 
ment of a Tribunal of seven arbitrators — two to be selected by the 
United States — two by Great Britain, one by the President of the 
French Republic, one by the King of Italy, and one by the King 
of Sweden and Norway. 

The treaty provided that, within not exceeding four months 
from its ratification, each party should present to the other, and 
to the arbitrators, a ^^ printed case'' — (that is a statement of the 
facts and reasons on which it relied in the contention) '' which 
should be accompanied by the documents and other evidence on 
which it depends;" and that within three months after the pre- 
sentation of the *'case,'' either party could deliver to the arbitra- 
tors, and the other party, a *' counter case*' accompanied by 
proofs to meet the ** case" of the other. 

There was also a provision for an extension of the time for pre- 
senting the ''counter case." It was also provided that the arbi- 
trators to be appointed "should be jurists of distinguished repu- 
tation in their respective countries/' and that the selecting powers 
should be requested to choose, if possible, jurists who were ac- 
quainted with the English language; and that the Tribunal should 
meet in Paris within twenty days after the delivery of the '' counter 
case,** and proceed to examine and decide the questions laid before 
them. 

These questions as stated in Article of the treaty were: 
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1. " What exclusive jurisdiction in the sea, now known as Ber- 
ing Sea^ and what exclusive rights in the seal fisheries therein, did 
Russia assert and exercise prior and up to the time of the cession 
of Alaska to the United States?'* 

2. '^How far were these claims of jurisdiction as to the seal fish- 
eries recognized and conceded by Great Britain?" 

3. "Was the body of water, now known as the Bering Sea,included 
in the phrase "Bacific Ocean'* as used in the treaty of 1825 between 
Great Britain and Russia, and what rights, if any, in the Bering 
Sea, were held and exchisively exercised by Russia after said 
treaty?" 

4. "Did not all the rights of Russia as to jurisdiction and as to 
the seal fisheries in Bering Sea east of the water boundary in the 
treaty between the United States and Russia of 30th of March, 
1867, pass unimpaired to the United States under that treaty?" 

5. "Has the United States any right, and if so what right, of 
protection or property, in the fur seals frequenting the islands of 
the United States in Bering Sea, when such seals are found out- 
side the ordinary three mile limit?" 

Article 7 of the treaty provided "That if the determination of 
the foregoing questions as to the exclusive jarisdiction of the 
United States should leave the subject in such position that the 
concurrence of Great Britain is necessary to the establishment of 
regulations for the proper protection and preservation of the fur 
seal in, or habitually resorting to, the Bering Sea, then the arbi- 
trators shall determine what concurrent regulations outside the 
jurisdictional limits of the respective governments, are necessaiy, 
and over what waters such regulations should extend." 

In pursuance of the provisions of the treaty the United States 
appointed Hon John M. Harlan, one of tlie justices of the Supreme 
Court, and Hon. John T. Morgan, for many years a Senator from 
Alabama. Great Britain appointed The Right Honorable Lord 
Hannen, for many years one of the judges in her Equity and 
Admiralty Courts, and The Honorable Sir John Thompson, Minis- 
ter of Justice and Attorney General for Canada. The President of 
the French Republic named the Baron de Courcel, a Senator and 
Ambassador of France. The king of Italy named the Marquis 
Visconti Venosta, former Minister of Foreign Affairs and Senator of 
the Kingdom of Italy, and the King of Sweden and Norway named 
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Mr. Gr^gera Oram, Minister of State, to be the arbitrators to act 
under the provinons of the treaty. 

A qnomm of the Tribunal met in Paris on the 23d of Febmaiy, 
1893, and organized temporarily, bnt as neither party was ready to 
proceed, adjourned to the 23d of March. On the adjonmed day 
the Tribunal again convened, all the members being present, and 
effected the permanent organization by the election of Baron de 
Gonroel President, and M. Imbert, a French gentleman of culture 
and experience, as Secretary, with seyeral Assistant Secretaries. 

At this meeting the counsel for each party presented quite vol- 
uminous printed arguments on the questions in controversy, and -the 
Tribunal of its own motion then took a recess until the 4th of 
April, to give its members time to study the ''cases/' ''counter 
cases'' and arguments submitted. 

The "case'' and "counter case" of the United States, with the 
accompanying proofs, showed that the number of seals on the 
islands had become greatly reduced, the decrease becoming notice- 
able about 1884 and growing more evident each season thereafter. 
That there was no disease or epidemic which had caused the de- 
crease. That in fact the seal is an exceptionally healthy and vig- 
orous animal and has been aiBicted with no disease or epidemic 
since the discovery of the islands. That in the late years large 
numbers of dead pups are observed on the rookeries, presenting all 
the evidences of having died from starvation from the killing of 
the mothers by pelagic sealers while in quest of food. 

That from seventy-five to eighty per cent of all the seals taken 
at sea are females heavy with young, on their way to the islands, or 
nursing mothers who have left their young on the land and gone 
into the water in pursuit of food. That even if they wished to do 
so the hunters could not distinguish a female from a male when in 
the water. That the female seal is much less timid and suspicious 
than the male, and for that reason more readily approached within 
shooting distance by a boat. That in their pregnant condition 
they are more inclined to sleep and rest than the males, or non- 
breeding females; while the distended condition of their bodies 
causes them to float more readily when asleep on the surface of the 
water, and thus to expose a larger portion of the head as a mark 
for the hunter. 

That in shooting seals at sea a large percentage of them are 
mortally wounded by the shot of the hunter but escape capture by 
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diyingy and die af terwards, or sink, if killed, so that they are lost. 
Oar proofs sabmitted tendiiig to show that the hnnters did not 
secure more than half the seals that were struck by their shots. 
Our proof also showed that all the fur seal rookeries of the South- 
em Ocean had been completely depopulated by the indiscriminate 
killing of males and females then practiced. And that it was only 
by the careful, selective killing of young surplus males on land, 
where the age and sex could be readily determined, and the extent 
of killing controlled and regulated, that the extermination of the 
race could be prevented. 

We also showed that such was the tameness and docility of the 
young male seals one year old and upwards, when hauled out on 
the islands for their summer's rest, that they could be driven and 
separated and selected from, as easily and successfully as the kill- 
able animals can be withdrawr from a lieru of domestic cattle on 
our western plains. That the hcid of young seals, when on land, 
is in all respects as controllable, for the uses to which they are 
adapted, as our common domestic animals and more so than deer 
in a park or rabbits in a warren. 

From this proof we argued that protection of the seals when in the 
water is absolutely necessary for the preservation of the race for 
commercial purposes. That as the conceded owner of the terri- 
tory where the seals have their land homes, where they are begot- 
ten and born and spend nearly half of each year of their lives, the 
United States has such a property right in thetn that it can law- 
fully protect them from destructioD when in the open sea, and 
outside our three mile territorial limit from the shore. That the 
necessity for protection being shown some one must protect them, 
and that there was no controlling international reason which 
should prevent the nation most interested in their preservation 
from so protecting them. We insisted that our situation was 
clearly analogous to that of Great Britain in protecting the herring 
fisheries off the coast of Scotland, and the pearl fisheries off the 
coast of Ceylon, and that these instances were fitting precedents 
for our contention. 

We also showed that in making the leases of the islands, by 
which a fixed value for every seal skin taken was to be paid the 
government, the United States had established ati industry in the 
use of these seals on its own territory; and that they were so far 
interested in that industry that it gave them the same right to 
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protect the seals when off oar territory and jon the high sea, for 
the purpose of feeding, that an owner of domestic animals has to 
protect them when off his own land, and grazing npon the com- 
mons or unoccupied lands. 

We urged that the seals were not, like fish, a product of the sea 
alone, but were dependant upon our territory for their propaga- 
tion and continued existence, and hence the rule, of the common 
right to take fish f jfom the sea, was not applicable. That the seals 
always had the intention of returning to our territory when they 
left it, which likened them to naturally wild animals, as deer, 
which have been domesticated; and hence our pro})erty right and 
interest in them followed them in their excursions into the sea 
whether such excursions were long or short. 

The proofs and positions submitted in our printed argument, of 
which I have given only a very brief synopsis were enforced and 
enlarged upon in exhaustive oral arguments. 

The counsel for Great Britain, while admitting that the United 
States held all the rights, in the territory and waters of Alaska, 
which had ever belonged to Russia, insisted that the question as to 
the right of Russia, to protect the seals in the open sea had never 
arisen during Russians ownership. That no such pursuit or occu- 
pation, as pelagic sealing by white men with modem appliances, 
was known before the cession of Alaska to the United Sta'tes; 
wherefore no rule applicable to the question, now before the Tri- 
bunal could be deduced from the mode in which Russia had dealt 
with the territory and the seals, while she controlled the territory. 
That if Russia or the Russian-American Company bad prohibited 
seal killing in Bering Sea that prohibition only applied to her own 
citizens, and did not affect the citizens of other countries, especially 
as no citizens of other countries had been arrested or punished, 
and thereby attracted the attention of other nations. It was con- 
ceded that the Emperor of Russia had 6y an Ukase^ proclaimed in 
1821, prohibited the ships of all other nations from approaching 
within less than one hundred miles of the coasts and shores of the 
territory covered by the charter of the Russian-American Company; 
but it was also shown that the United States and Oreat Britain 
had both vigorously protested against this Ukase as a violation of 
the law of nations in regard to the freedom of the sea; and that in 
1824, and 1825, treaties had been made between the United States 
and Russia, and Great Britain and Russia, which, by necessary im- 
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plication^ if not in express terms, showed an abandonment by 
Bnssia of this extraordinary assertion of sovereignty over the high 
sea. 

As to the propeil^y right claimed by the United States, either in 
the seals or in the industry on the islands in the use of them; it 
was insisted the right only existed while the seak remained on our 
territory, and that the arm of our government could not follow the 
seals into the high sea and protect them there. That when they 
left the islands and went into the sea outside our three mile limit 
they were like fish, whales, or any other free swimming animal, the 
common property of all people, and subject to pursuit and capture 
by any one who chooses to embark in the business. 

They also introduced proof tending to show that a very large 
part of the diminution of the seal herd compluned of by us, is due 
to the bad management on the islands, by the lessee of the United 
States, by such excessive driving of the young males as to reduce 
their vigor and usefulness as breeders, and also by excessive killing 
of the young males, whereby a sufficient number of males were not 
left to mature for service on the rookeries. A careful study of the 
proof submitted on these points satisfied my mind that the allega- 
tion of excessive killing was to some extent proven; but that proof 
neither palliates nor justifies the practice of sea sealing. We may 
improve our management on the land, but sealing at sea cannot be 
made less destructive to the race than our proof has shown it to be. 
And while the counsel for Great Britain made some attempt to 
contradict or modify our proof as to the large percentage of 
females who fall victims to the sea sealers, they, in effect, admitted 
that the business of sea sealing was so destructive to the life of the 
race that it ought to be regulated by international concurrence. 

Tho oral arguments before the Tribunal were concluded about 
the 12th of July, and the award was announced on the loth of 
August. 

1. As to the first question the Tribunal, by six of its members, 
Mr. Justice Harlan, Lord Hannen, Sir John Thompson, Baron de 
Courcel, Marquis Yisconti Venosta and Mr. Gram, find that Kussia> 
by the Ukase of 1821, claimed jurisdiction over the sea known as 
Bering Sea to the extent of one hundred miles from the coasts and 
islands belonging, to her, but in the course of the negotiations 
which led to the treaties of 1824 with the United States and 1825 
with Great Britain, Ihissia admitted that her jurisdiction in said sea 
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should be restricted to the reach of a cannon .ball from the shore. 
And it appear^ that from that time up to the time of the cession 
of Alaska to the United States Bassia never asserted^ in fact, nor 
exercised any ezclnsive jurisdiction in Bering Sea beyond the 
ordinary limit of territorial waters. 

2. As to the second point they hold by five members, Biiron de 
Courcel and Senator Morgan not concurring, that Great Britain 
did not recognize nor consider any claim on the part of Bussia to 
ezclnsive jurisdiction as to the seal fisheries in Bering Sea, outside 
of the ordinary territorial waters. 

8. As to the third point it was unanimously decided that the 
phrase '^Pacific Ocean/' as used in the treaty of 1825, between 
Great Britain and Bussia, did include the Bering Sea. And 
that no exclusive rights of jurisdiction in said sea, and as to the 
seal fisheries therein,, were held or exercised by Bussia after the 
treaty of 1826. 

4. As to the fourth point it was unanimously held that all the 
right of Bussia of jurisdiction and as to the seal fisheries in Bering 
Sea, east of the water boundary, in the treaty between the United 
States and Bassia of March 30, 1867, did pass unimpaired to the 
United States under said treaty. 

As to the fifth of said points it was held by five of the members 
— Baron de Courcel, Jjord Hannen, Sir John Thompson, Marquis 
Vifliconti Venosta and Mr. Gregers Gram — that the United States 
has not any right of protection or property in the fur seals fre- 
queutiiig the islands of the United States in Bering sea, when 
such seals are found outside the ordinary three mile limit. 

Having, by the decision of these five specific, questions, left the 
subject in such position that the cohcurrence of Great Britain is 
necessary to the establishment of regulations for the proper pro- 
tection and preservation of the fur seal in or habitually resorting 
to the Bering Sea the Tribunal by five of its members — Justice 
Harland and Senator Morgan not concurring — proceeded to pre- 
scribe regulations for the protection of the seals, which, in sub- 
atance, forbid the killing or capture of fur seals by citizens of the 
United States and Great Britain, in any manner whatever on the 
high seas, between the 1st day of May and the 3l8t day of July, 
in that part of the Pacific Ocean, inclusive of the Bering Sea, situ- 
ate to the north of the 35th degree of north latitude and west- 
ward of the 180th degree of longitude east from Greenwich, till 
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it strikes the water boundary described in article one of the treaty 
of 1867 between the United Stat^ and Russia, and following that 
boundary up to Berins: Straits. 

No killing or capture of seals in the water in any mannar is 
allowed at any time within a zone of sixty miles around the Prib- 
iloff Islands. 

That only sailing vessels shall be permitted to carry on fur seal 
fishing with common canoes or undecked boats. 

That each sailing Tessel, authorized to fish for seals, must be 
provided with a license, issued for that purpose, by its govern- 
ment, and shall be compelled to carry a distinguishing fiag. 

The masters of sealing vessels shall enter in their official log 
book the date, place where caught and sex of each seal taken and 
these entries shall be reported to the proper officer of the gov- 
ernment to which the vessel belongs. 

The use of guns, nets, firearms and explosives in Bering 8ea is 
entirely prohibited, but guns may be used elsewhere during the 
time hunting is allowed. 

These regulations are to continue in force until they are in 
whole or in part repealed by the common consent of the United 
States and Great Britain and shall be subject to an examination 
every five years by the governments interested to determine what, 
if any, modifications are needed. 

It will be seen that all the specific questions submitted to the 
Tribunal were answered adversely to the contention of the United 
States. And so far the decision was a vindication of the positions 
taken by the British government as to the right of our government 
to legislate for the protection of the se^ils in the high seas and 
enforce that legislation. 

I think the counsel for the United States were not much disap- 
pointed by the decision on any of these questions except the fifth. 
They made their most tenacious struggle on the question of our 
property in the seals, and our right by reason of our interest in 
them, to protect them when in the high sea; and We felt that 
while the question as made by us was a new one, yet the reasons 
for a decision in our favor, growing out of the special facts which 
we proved, seemed so cogent and conclusive that we may be said 
to have expected that the Tribunal Would take an advanced step in 
international law and hold that, as it was for the obvious interest 
of the commercial world that the seals should be protected and as 
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our nation was the most deeply and directly interested in their pro- 
tection, we might protect them hy onr laws and force. And we in 
good faith thought that the precedents set by Great Britain in pass- 
ing highly penal statutes for the protection of their herring and 
pearl fisheries ought to have secured a finding in favor of the 
TJnited States. The neutral arbitrators were all able jurists but 
doubtless highly conserTative^ as all good jurists generally are^ and 
tbey probably thought the seals could be protected and pre- 
served by regulations and thereby enable the Tribunal to avoid any 
innovation upon the well settled rules of international law; and it 
is now useless to hazard a conjecture as to what the decision of 
the property question might have been if the treaty had not allowed 
them to prescribe regulations. 

As to the regulations adopted it is probably too soon to venture 
any judgment as to how they will operate in practice. They 
undoubtedly were intended to limit pelagic sealing to about two 
months, March and April, in the spring, for the seals do not 
appear near the coast of California and Oregon much if any before 
the first of March, in ordinary seasons, but as the sealers acquire 
more skill and courage, what is to prevent them from fitting out 
earlier and going to meet the seals in mid-ocean or a much longer 
distance from our coast than they have been in the habit of doing in 
the past and thus make a much longer spring seasom? The fall season, 
under the regulations, begins the first day of August and practi- 
cally ends by the middle of September, by reason of the rough 
weather which sets in about that time. 

At this time the seals are all in Bering Sea. The rookeries 
have broken up and all are engaged in looking for food to recuper- 
ate after the fastings and labors of the summer. 

The sixty mile zone within which sealing is prohibited will be 
of but little service as a protection, at this time, as the large 
schools of fish are usually much farther than that distance away 
from the islands, and where the fish are the seals will be. 

As the use of guns is barred in Bering Sea, the hunting will be 
or should be with spears, and I have no doubt that spears will be 
devised which can be projected either by the arm of the hunter, 
or by some mechanical device analogous to the old cross-bow, as 
far as the ordinary range of the shot gun, with this advantage that 
as there is no report or explosion when the spear is thrown, they 
can with less danger of detection hunt within the protected zone 
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if the seals are there, and the farther adTantage that when once 
the seal is struck by the spear it is fastened and can be secured as 
readily as the whale is secured by the harpoon. 

A year or two, however, ought to enable the governments of the 
two countries to decide whether the regulations will be effective, 
and I rieiterate the statement that no regulation or set of r^ula- 
tions will be effective to protect the seals which permits profitable 
pelagic sealing. « The men who have so far carried on the business 
of pelagic sealing are not of a class that seek or expect any very 
large profits. The vessels employed will be old and nearly useless 
for any other purpose. The hunters and canoe men are mainly 
Indians. The outfits are not expensive and the crews will 
undoubtedly be shipped, on a lay or share in the catch and a com- 
paratively few seal skins at the present prices will pay expenses 
and all engaged will be content if they make enough in the spring 
and fall seasons to support them during the rest of the year. 

These are mere speculations as to the effect of the regulations on 
seal life. I may be wrong in my suggestions, but of this I am sure 
that if these regulations do not stop pelagic sealing they will fail 
to save the fur seals from speedy annihilation. 

While on the islands they are entirely in the control of man. He can 
select and kill as many as good husbandry and a proper regard for 
the good of the herd will allow. He can also select, and mark if 
necessary, the young males who are to be allowed to mature and 
take their places as breeders. He can do more, for he can, by study 
of the characteristics and types of the animal, improve the type, or 
breed, ^and develop them for the uses for which they are wanted, 
as cattle and horses have been improved and developed by intelli- 
gent breeding. And the herd can be so managed if killed only on 
the islands that its existence can not only be perpetuated but it 
can be increased to the full capacity of the islands, as rookeries^ 
and the sea to supply them with food. 

The arbitration and decision will undoubtedly attract the 
attention of publicists and law writers throughout the civilized 
world and extensive and learned comment made upon the positions 
contended for on both sides, and the world's range of thought and 
study be enlarged by the discussions before the Tribunal of Arbitra- 
tion of 1893 and the decisions of that Tribunal. 

By an order of the Tribunal the arbitrators were given time to 
file written opinions on the questions submitted to them and Jus- 
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tice Harlau auid Senator Morgan each filed able and exhaastive 
opinions in the case, but I am not advised whether any of the 
other members did so or not. The opinions filed bj these learned 
gentlemen support the main points in .behalf of the United States 
and doubtless will receive due attention from writers on interna- 
tional law. 

I cannot conclude this paper without saying that the French 
government bestowed upon the Tribunal and all connected with it^ 
the heartiest kindness and hospitality and did all in its power to 
make the stay of the strangers in its wonderful capital city pleas- 
ant and agreeable, and I feel sure the kindness was fully appreci- 
ated. 

The discussions before the Tribunal were characterized by the 
most courteous and gentlemanly bearing on the part of the counsel 
toward the members of the Tribunal and each other; but on each 
side there was vigorous and tenacious insistence for the positions 
respectively contended for. 

H. W. BLODGETf, 
One of th^ Counsel for United States. 
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CONTRIBUTORY AND COMPARATIVE NEGLIGENCE IN 

ILLINOIS. 

The 80 called "comparatiye negligence'' mle was adopted bj the 
supreme coort of Illinois in O. A (7. U. By. Oo. v. Jacobs, 20 ni. 
478. This was ne?er intended by the judges to take the place of 
the old and generally settled rule as to contributory negligence. 
But in later cases it was regarded as a new mle and the efforts to 
follow the letter and at the same time avoid some of the anomal- 
ous consequences logically resulting therefrom have led to very 
great confusion. This rule has been a very unsatisfactory one and 
the courts hare so construed the language used in the ''Jacobs'' case 
that for several years it has, been of little practical importance. 
The supreme court said in a decision rendered last May, N. 0. 
St. By. Co. V. Bldridge, 38 N.. E. E. 246, "The proposition 
embodied in the fifth instruction doubtless finds support in some 
of the earlier decisions of this court, involying what was known as 
the doctrine of comparative negligence^ but by more recent decis- 
ions that doctrine has been greatly modified, if not wholly repudi- 
ated. The rule to which the court is now committed by repeated 
decisions is that a plaintiff, before he can recover on the ground 
of mere negligence, must show that the injury of which he com- 
plains was caused by the negligence of the defendant, and that he 
himself at the time was in the exercise of ordinary care." The 
court squarely rejects a rule that has become a dead letter. The 
able counsel in this case, John F. Waters, has rendered a very 
great service by securing from the court the positive expression 
quoted above. The court lays down as the present Illinois law 
% rule entirely m harmony with the general law of negligence. 

I wish now briefly to trace the decisions of the supreme court 
and see whether the court was justified in using such strong lan- 
guage. Is the doctrine of comparative negligence ''greatly modi- 
fled if not wholly repudiated?" 

The doctrine of the "Jacobs" case was that "the degrees of 
negligence must be measured and considered, and whenever it 
shall appear that the plaintiff's negligence is comparatively slight. 
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and that of the defendant gross, he shall not be deprived of his 
action/' 

No preyions decision was assnm^ to be ovemiled and n6 new 
doctrine was claimed to be annonnced. Mr. Justice Breese, who 
wrote the opinion. in the '* Jacobs '* case, says in a later case, C. B. 
i§ Q. R'y Co. V. Hazzard, 26 IH., at 386, '' We endearored in the 
case of 0. <B O. U. R*y Co v. Jacobs, by a review of all the 
American and English cases relating to negligence, to lay down 
some rules by which it is to be adjudged. Among others we there 
said, to maintain an action for negligence, there mast not only be 
fault on the part of the defendant, but ordinary care on the part 
of the plaintiff must be shown.'' The opinion in Chicago and Al- 
ton R. R. Co. V. Oreizner, 46 HI., 75, also written by Mr. Justice 
Breese, makes it even more clear that the " Jacobs " case did not 
reject the old rule or relieve the plaintiff ftom the necessity of 
showing ordinary care on his part. At page 83 it is said: ''These 
oases ('Jacobs' case and others) establish the doctrine of compara- 
tive negligence, and hold there must be fault on the part of the 
defendant, and no want of ordinary care on the part of the plaintiff, 
and where there are faults on both sides, the plaintiff may in some 
cases recover, as where it appears that his negligence is slight, and 
that of the defendant gross; and this rule holds, even when the 
s ght negligence of the plaintiff, in some degree, cotitributed to 
the injury." A long list of cases in support of the proposition that 
ordinary care is still necessary may be found in Calumet Iron dt 
8t$$l Co. V. Martin, 115 111., at 368. 

But notwithstanding the fact that the judges intended no inno- 
vation the "Jacobs" case greatly influenced later decisions, and 
the attempt to follow the supposed new rule has filled the Illinois 
reports with a great mass of' confused law. on the subject of negli- 
gence. The case of C, B: & Q. Ry. Co. v. Johnson, Admr., 103 
III. 512, however, made a construction of the comparative negli- 
gence rule, which has been followed in later cases and has so 
limited the application of the rule that it is practically of no force 
at present. The court say: "In holding t)ie plaintiff may recover 
in an action for negligence, notwithstanding he has been guilty of 
contributory negligence, where his negligence is but slight and 
that of the defendant gross in comparison with each other, it must 
of course be understood that the terms "slight negligence" and 
"gross negligence" are used in their legal sense, as defined by com- 
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mon law judges and text writers, for otherwise the terms would 
convey no idea of a definite legal rule/' The great significance of 
this ruling will be shown below. .Whether this is a forced con- 
struction or not is a matter of opinion, upon which students of the 
law may differ. It is, however, a construction now beyond dispute 
and has resulted in leaving no room for the operation of the rule 
by way of benefit to plaintiffs. 

How this result follows will be clear if we consider the legal 
sense of fhe terms '^slight negligence '^ and ''gross negligence. '^ 
Slight negligence is the failure to exercise the greatest possible 
care. Gross negligence is the failure to exercise even very little 
care. Slight negligence is not incompatible with the exercise of 
ordinary care, which is defined to be ''such reasonable precaution 
as a prudent man always adopts for his personal safety.'^ And one 
who is in the exercise of ordinary care stands in as good a position 
before the law as that in which the comparative negligence rule 
would put him. If he is not in the exercise of ordinary care he is 
barred of his recovery in all events, for, as we have shown 
above, the doctrine of comparative negligence does not abate 
that requirement of the general law. C. B. if: Q. v. Lee, Admx,, 
08 111., at 586, and- cases cited in Calumet Iron and Steel Co. 
V. Martin, supra. The court in that case say: "It inevitably 
follows, from the rulings in the numerous cases to which we 
have referred, that the court has not understood that the rule 
of comparative iiegligence changed or modified the general 
rule requiring that the injured party, in order to recover for 
the negligence causing his injury, must have observed due or 
ordinary care for his personal safety, and authorizing him to 
recover for such injuries where he has observed such care." 

The above authorities seem to establish that the comparative 
negligence rule is of no effect at present in Illinois and fully justi- 
fies the court in using the words quoted at the beginning of this 
discussion. Illinois can no longer be regarded as favoring an 
exception to the contributory negligence rule. 

Albert B. Damdsox. 
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COMMENT. 



OUR ATTENTION has been called to an address by Gen. 
Joseph B. Leake, delivered in Jnly last, apropos of the 
railroad strikes of that season. The address is a discussion of the 
means and powers of the State ofSeers in maintaining the public 
peace, and a criticism of their inadequacy in comparison with 
those of the federal officers. It is pointed out that in the latter 
case there is a perfect system with the attorney general, a member 
of the president's cabinet, at its head, and including the marshalls 
and district attorneys, who are under the control of the attorney 
general and subject to removal in case of disobedience, while in 
the case of the State ofScers there is a total lack of system and 
authority, each sheriff, coroner and constable being entirely indcr 
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pendent and sabject in case of faliure to perform his duty onlj to 
criminal prosecution in the Courts. Thus, although it is made the 
duty of the governor of the State V> take care that the laws shall 
be faithfully executed, and it is also made the duty of other State 
officers to suppress riots and preserve the peace, still the governor 
is given no control of such officers, and must therefore rely entirely 
upon his power to order the militia to report to some sheriff; and 
even then the latter may act as he thinks will be most pleasing to 
the voters who may control his election. The result is that where 
there is no responsibility there is a considerable power of action, 
as in the case of the sheriff; and where the responsibility .should 
be centered, that is in the governor, the aiequate authority and 
power is totally lacking. This presents the dangers of too great a 
localization within the state, of which a forcible example is found 
in the late strikes. 



CONSTITUTIONAL LAW.— Poweb of a State to JHonop- 
ouzE LiQuoB Tbaffic. — Few cases have arisen within the 
past ten years involving more vital constitutional and economic 
questions than the '' Aiken Case,'' recently decided in South Car- 
olina. A brief account of it, the best that the information then 
obtainable afforded, was given in the October number of this 
Review. It may be of interest, however, to note m6re precisely 
the statement by the court of the principles involved. It will be 
remembered the case turned on the legality of an act giving to the 
State the sole right to sell spirituous liquors as a beverage. 

Speaking for the Supreme Gourt, Justice Gary, in the decision, 
holds: — ''(l.)That liq^uor, in its nature, is dangerous to the 
morals, good order, health and safety of the people, and is not to 
be placed on the same footing with the ordinary commodities of 
life such as corn, wheat, cotton, tobacco, potatoes, etc.'' (2.) That 
the State by the exercise of its police power can assume entire con- 
trol of such a dangerous commodity, and even if to do so, the 
State must engage in trade. (3.) The act of 1893 was a* police 
measure. Near the close of the opinion the court quotes from 135 
U. S., 131, a dissenting opinion of Mr. Justice Gray, (Joncurred in. 
by Mr. Justice Harlan and Mr. Justice Brewer. It puts the ques- 
tion in a strong light and is well worth adding. The U. S. Jus- 
tice says, '^ an intention is not likely to be imputed to the framers 
of the constitution or to the congress of the United States to 
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subordinate the protection of the safety, health and morals of the 
people to the promotion of trade and commerce/' The court ren- 
ders its opinion based on these principles and concludes that the act 
is constitutional. 

In this connection we wish to speak of a criticism that has 
appeared of our former treatment of the subject. A certain law 
journal has seen fit to regard the article as a personal attack upon 
the character of Justice Pope. Could such an attack be inferred 
from the article we should have no answer to make to the criti- 
cism, as we entirely agree that the character of any one in judicial 
office should be jealously guarded. But we* think any such 
inference is quite unfounded. The fact that the governor may 
have secured the election of a certain jiistice expecting him to 
take a certain course of action is only saying that he chose one 
whom he knew to have opinions in sympathy with his views on a 
mooted constitutional question. This has often been done in sim- 
ilar circumstances, and is one of the results of our method of 
appointing judges by giving such a power to governors and to the 
president. In regard to the question to what extent these powers 
should be exercised we express no opinion; but certainly no reflec- 
tion is cast upon those who are so appointed. 



INJURY TO PASSENGER.— Presumption of Negli(;exc£.— 
In Saunders r. Chicago c(- X. W. Ry. Co., 60 N. W. Rep. 148, 
the Supreme Court of South Dakota discusses the question of what 
circumstances, in case of a railroad accident, will raise a presump- 
tion of negligence en the part of the company. 

The plaintiff, a passenger, was standing at the door of one of the 
cars of a moving train, when a '^fearful shock '^ occurred, and he 
was thrown down and became unconscious. This is as far as the 
accident is described. It was claimed that the occurrence of such 
a shock raised the presumption of negligence, according to the 
decision in Ky. d /. Bridge Co, v. Quinkert, 28 N. E. Rep. 338, 
which held that " an injury to a passenger while on a railroad 
train is prima facie negligence, whether caused by defects in the 
machinery or by the acts of the servants in operating the 
machinery." Such a presumption has been held to arise where a 
train ran off the track (9 Q. B. 747), and where a stage coach was 
overturned (13 Pet. 181). In the discussion, the court cites 12 
N. Y. 236, 18 N. Y. 534, 148 Pa. St. 180. The question was 
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whether the happening of a '^ fearful shock'' had a safficient 'tend- 
ency to show negligence on the part of the company. It was held 
that it did not, but was such a vagne circumstance that no con- 
closions could be drawn from it. In the cases cited by the plaintiff 
the nature of the accident had been so specified as to show some 
probability that there was a defect in the machinery or its manage- 
ment. The court quotes from Stern v, R. S. Co., 76 Mich. 591, 
holding that ''negligence will not be presumed from the mere fact 
of an accident, which is as consistent with the presumption that it 
w-as unavoidable as it is with negligence.** 



CABBIEBS— Unvaib CoMPBTiTiON.~The court of appeals 
of New York has decided a case similar to the English case 
of the Mogul Steamship Co. v. McGregor, L. B. 23, Q. B. D. 589, 
which decision the court upholds. 

The Quebec Steamship Company, the defendant in the caaey in 
its business as a carrier of freight, offered to take freight for Bar- 
badoes in the week in which a competing line of steamers touched 
there, at greatly reduced rates, provided the shippers would agree 
to ship all their freight by that line. Plaintiffs demanded that the 
defendant company should accept their freight at the reduced rate 
without their submitting to this agreement, and upon refusal by 
the company, brought suit to enforce such acceptance. 

It was proved on the trial that the original charge was a reason- 
able one, so that the company was not liable on the ground of 
refusing to take freight at reasonable rates. 

It was then urged that the company's action would give risQ to a 
monopoly, and that competition to this end was not justifiable, 
but the court held, as in the Mogul Steamship ca8e> that so long 
as the public are given reasonable rates, and so long as no unlawful 
means are used in competition an individual or a corporation may 
endeavor to exclude all competitors from the benefits of the trade 
that they have established. 

The question as to what shall be deemed unfair competition has 
been a perplexing one, but the few authorities on the subject seem 
to be in accord with this decision. See cases cited in Ames Gases 
on Torts, p. 687, Payne v. R. R. Co., 13 La. 507; South Royal- 
ton Bank v. Suffolk Bank, 27 Vt., 506; Delz v. Winfree, 80 Tex., 
402, 405 (semble). 
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MEBVOUS SHOCK.— Liability fob Mijntal Injuby.— In 
^ ^ the case of Yoakum, et ah, v. Kr€Bg$r, et ah, 27 South- 
western 953, the court of ci?il appeals of Texas have held tf rail- 
road company liable for the injury to mind and body ensuing from 
nervous shock and fright caused by the negligent handling of its 
cars in a case where the body of the plaintiff was not actually 
touched. 

This case repudiates the doctrine laid down in the leading case 
of the Victorian By, Comtnisrionerg v. CouUas, et al, L. R., 
13 Appeal Cases, 222, and the recent case of HaiWs Curator v. 
Texas it P. Sy. Co., 60 Fed. Bep. 557. The evidence in the case 
showed that during the summer and fall of 1890, at four different 
times, the railroad company, who had a switch terminating some sixty 
feet from Appellee's house, had run cars along the switch with such 
force and violence that they had gone through a fence and to 
within ten feet of the house. The appellee swore that for months 
she was in mortal dread, fearing the cars would run into the house, 
that she had been prostrated with fright, and her health had been 
greatly impaired. In the course of the opinion the court says: 
'^Undoubtedly, the entrance of the cars into the yard and in close 
proximity to the dwelling was the direct and proximate cause of 
this condition of mind and body. There can be no satisfactory 
reason given for not holding a party liable under such circdm- 
stances. The injury is just as painful as though actual contact 
with the person had taken place and actual personal injury had 
ensued. '^ The court cites with approval a recent New York case, 
Mitchell V. By. Co. (Cir. Ct.), 25 N. Y. Supp, 744; where dam- 
ages were allowed to the plaintiff for a nervous shock and fright, 
followed by a miscarriage, although the plaintiff was not actually 
touched. 

We thoroughly agree with the decision and the reasoning: of the 
court in this case, which seems to follow the modem trend of the 
law on this subject. 
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RECENT DECISIONS. 



Covenants in a Je<ue— Speculative damaffes.— In an action by a lessor 
against the lessee, for breach of the covenants in the lease wherel^ the 
lessee was to allow the usual ''to lef* notice to be displayed on the house 
before the expiration of the lease, and also to permit the premises to be 
shown to prospective tenants, the measure of damages was held to be the 
rental value of the property during the time it remained vacant on account 
of the lessee's wrongful act 

In such a case, the proof of damage and the cause thereof are not of so 
uncertain and speculative a character as to justify the tdal court in 
instructing the jury to return a verdict for nominal damages only. 

In such action at law, the fact that the plaintiif had at one time a full 
and adequate remedy in equity by injunction to prevent the breach of the 
covenant, is no defense to the action at law for damages. United States 
Trust Co. of New York v. aSrien, ^ N. E. R. (N. Y.) 266. 



.^t^idenoe— The tsxA that documentary evidence was unlawfully obtained 
by an officer, from the possession of the party charged with the crime, is 
no valid objection to its admissability against him, if it be otherwise com- 
petent evidence. Tratk v. PtapU, 88 N. E. R. (HL) d48, citing 188 Dl. 108, 
Bailey, J., dissenting; 148 HI. 671, Bailey, G. J., and Baker, J., dissenting. 



Evidenee.State v, Lee, 60 N. W. Rep. (la.) 119. On a trial for murder, 
evidence was introduced of an agreement between the witness and defend- 
ant to rob ar number of persons, and to shoot if there was resistance. The 
witness»then went on to testify to two robberies carried out at a different 
place from that of the murder, and four hours before. On objection to this 
latter evidence the lower court had ruled it admissible, and this ruling was 
sustained on the ground that in the carrying out of the general plan of 
robbing "the events of the day 'were so linked together that it was compe- 
tent to show them all, in order that the causes which led to the shooting 
might be fully uoderstood.'* 



Impeaehfuent of witness.— A person whose witness testifies contrary to 
the way he has been led to believe he would do, cannot prove that the wit- 
ness had made prior statements to him to the contrary. 

In re Kennedy's Estate, 88 Pac. Rep. 08. 



Insurance poliey:— A life insurance policy was taken out by a husband 
in favor of his wife, her executors, administrators and assigns. The wife 
died before the husband and before any new beneficiary was named; held. 
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that the policy was part of her separate estate, of which the husband, as 
heir of the wife, was entitled to one third. In re DdbbeUt* Estate, 88 Pac. 
Rep. 37. 

Libd.— In the ctae of MeCauleyv.Elrod, 27 S, W. Rep. (Ky.) 867, the 
court held the following words were not actionable per se: *'He (mean- 
ing the plaintiff) beat B out of a thousand dollars. He robbed you, B, of 
a thousand dollars while he worked for you." In sustaining his position 
the judge said "The words spoken in reference to the plaintifTs connection 
with B did not impute a felony, and could not have been so understood by 
those present. "The words in the first sentence explain to one of ordinary 
understanding the meaning of the defendant in speaking the words con- 
tained in the last sentence. In what manner did he rob B? It was by 
beating him out of a thousand dollars through chicanery or artifice. The 
idea that the plaintiff forcibly took from the person of B the money is not 
conveyed to the hearer by the words used, nor was such the intent of the 
defendant." 



Self crimination— Thoagh a witness has testified in the broadest terms 
that he was in no way whatsoever connected with a certain criminal 
offense, yet, if his answers to certain questions would disclose circum- 
stances which would tend to subject him to the hazzard of a trial upon the 
criminal charge, he may refuse to testify upon the ground that his evi- 
dence may tend to criminate him. People ex rd, Taylor v. Forbes, Justice, 
88 N. E. R. (N. Y.) 308. 

Statute of limitcUions— 'Quasi oontract^la Shain v. Sresovich, 88 Pac. 
Rep. 51, suit was brought to recover the amount of an overpayment of a 
bill caused by a mistake of the plaintiff^s bookkeeper; held, that the statute 
of limitations ran from the time of the overpayment and not from the tim® 
of the discovery of the mistake by the plaintifif ; and that the fact that the 
defendant knew of the mistake at the time it was made was immaterial. 
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THE SURVIVAL OF ACTIONS IN TORT. 

In the early history of the English law the suryival of actions 
was th^ exception and not the rule. Most actions of contract, and 
probably all actions of tort, died with either party. It was the 
rule that no plaintiff could maintain an action on a simple con- 
tract, against the administrator 6f a deceased defendant, or the 
administrator of one who, had he lived, might have been made a 
defendant. Neither could a suit be maintained by an administra- 
tor in favor of the estate of his decedent. The death of either 
party cancelled the score and left the debtor free, or the creditor 
without remedy. (I Bracton fol., 101.) The rule as to obliga- 
tions created by specialty was different, for these survived unless 
the obligation was penal, but even obligations by specialty, if 
penal, did not survive, or if partly penal and partly otherwise, that 
which was penal perished, and that which was not, survived. 

Now, with the exception of one small class, such as actions for 
breachr of contract of marriage and the like, all accrued obligations 
on contract, that is all obligations upon which actions could have 
been brought by the decedent at the time of his death, or upon 
which actions could have been "brought against him, survive. Like- 
wise a great many, perhaps most, rights of action in tort survive. 

Before going into any historical consideration of the subject, it 
may be well to observe that it is a strong tendency in the develop- 
ment of all laws to hold property more and more liable to the sat- 
isfaction of obligations, and persons less and less so. Among 
primitive people the failure to pay debts is looked upon more as a 
crime than a misfortune. The debtor is exiled, scourged, impris- 
oned or visited with some other penalty much as is the thief or 
disturber of the peace. As the law develops the rigor of the debt- 
or's personal punishment is. modified, but violent hands are laid 
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upon his property. The creditor, instead of throwing the debtor 
into prison, sues out execution on his goods. Individual obliga- 
tion and personal integrity are matters which are inquired into 
with diminishing solicitude, while property statements and 
commercial ratings are scanned wit& a careful eye. 

It is obviously not unnatural that where the first idea prevails, 
and obligations are looked upon so purely as personal matters, 
rights of action should not survive, while where the latter idea 
prevails, and property is the chief thing regarded, rights of action 
should survive. If the person is the responsible thing, or the right 
is simply a right of the person, obviously the obligation or right 
should perish with the person, but if property is looked upon as 
the responsible thing, or the right as a right of one's estate or busi- 
ness, quite as obviously, the right of action should survive. Of 
course a contract cannot be made with property, nor is property 
generally rendered absolutely liable, for it may be transferred, 
changed, diminished or destroyed, and the obligation will still 
exist. Nominally the person is responsible, yet property is con 
stantly becoming more and more the thing considered and looked 
to and the person less and less so. Remedies against property are 
multiplied and perfected and remedies against the person are 
dropping into disuse. In this tendency may be found, I think, a 
plausible explanation, taken generaUy, of the changes which have 
taken place in the law of the survival of actions. The tendency 
has been toward their survival in proportion as property has taken 
up an increasing, and the person a decreasing, portion of the field 
of view in the creation of obligations. 

In considering this subject it may be well to divide the actions 
involved into two classes, first actions in which an executor is 
plaintiff, second actions in which an executor is defendant. 

As already observed, in the early English law, most actions of 
tort, as well as of contract, did not survive. When this early law 
was changed as regards contracts is uncertain, probably it was 
changed by degrees, but certainly great changes took place at a 
very early period. It seems probable that nearly all actions in 
contract, of the first class^viz., those in which an executor was 
plaintiff, survived before the time of Edward III, for the preamble 
to the Statute 4 Edward III, recites: '^ Whereas, in time past, 
executors have not had actions for trespsiss done to their testators,'^ 
etc., but says nothing about any want of action on contracts. 
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Actions on contract would naturally suryive earlier than actions in 
tort^ and since no remedy in cases of contract is provided by this 
act, it is fair to presume that one already existed. It may be; 
however, that at this time, actions on simple contracts did not 
survive, but that simple contracts were so infrequently made, and 
of so little importance, that it was not thought worth while to pass 
a remedial statute with regard to them. At all events, the change 
had certainly taken place before the time of Baron Comyns, for in 
his Digest, Com. Dig. Tit. Administration, B. 13, examples are 
given of the survival of actions upon judgments, statutes, recog- 
nizances, specialties, covenants, and contracts, express and implied. 
But up to the time of Edward III no right of action for trespass 
to property survived the person wronged, no matter how destruc- 
tive that trespass might have been. If one by a trespass, not 
amounting to crime, could get possession of another^s personal 
property, and keep it until the owner died, the trespasser could 
then enjoy it without fear, and with no one to molest. To bring 
about a change in this unsatisfactory state of afFairs was the object 
of the statute, 4 ]^dward III. That statute recited and provided 
as follows: ^^ Whereas in times past, executors have not had 
actions for trespass done to their testators, as of the goods and 
chattels of such testators carried away in their lives, and so such 
trespassers have hitherto remained unpunished; it is enacted tnat 
the executors in such cases shall have an action against the tres- 
passers, and recover their damages in like manner as they, whose 
executors they be, should have had if they were in life.'' This 
statute, however, applied only to trespasses to personalty and no pro- 
vision was made for the survival of actions for trespass to realty 
until the beginning of the present century when the statutes of 3 ft 4 
William IV were passed. Jitter reciting that no action for trespass 
to realty then survived, these statutes enacted that '' an action of 
trespass, or trespass on the case, as the case may be, may be 
ipaintained by the executors or administrators, of any person de- 
ceased, for any injury to the real estate of such person commit- 
ted in his lifetime, for which an action might have been main- 
tained by such person,'' etc. Various explanations have been 
attempted of the reason why, until the passage of these laws, 
actions of trespass, did not survive. Perhaps no better one can be 
given than simply to say that the law had not yet got that far 
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along. The law began with practically no sunrival of actions, and 
theee claaaes of actions had not jet begun to survive. 

It may at first be difficult to understand why five centuries 
should have elapsed between the passage of a law providing for the 
survival of actions for trespass to personalty, and the enactment 
of a law providing for the survival of actions for trespass to realty. 
It should be remembered, however, that the statute of Edward III 
was not intended to operate on all actions for injury to personal 
estate, but only in cases of trespass ^* as of the goods and chattels 
of the said testators carried away in their lives.'' Obviously there 
could be no cases of trespass to real property at all parallel to these, 
and it was not therefore such an easy step from the statute of Edward 
III to the statute of William IV. No further legislative changes 
of importance have taken place in the law on this subject. The 
law as to the survival of actions for trespass to personalty remains, 
so far as legislation is concerned, practically where it was in the 
fourteenth century, and the statute of William IV, though not 
common law in this country, is the law of England respecting the 
survival of actions for trespass to realty. A great many eases 
have been adjudicated under the statute of Edward III and 
the interpretation of the statute has constantly been growing 
more liberal. Much fewer cases have arisen under the statute of 
William IV and as the principles underlying them are much 'the 
same as those governing the later cases under the statute of Ed- 
ward III it may be well to consider together the cases under the 
two statutes. As already said the statute of Edward III appears not 
o have been intended to apply to all actions for trespass to per- 
sonalty, but only to eases of a peculiar sort. It seems to have been 
intended to apply to cases of conversion with profit, and to no oth- 
ers. So in the case of Emerton v, Emerton, 1 Vent. 187, while it 
was held that an action would lie by an executor for the value of 
growing corn of his testator cut and carried away by the defend- 
ant, the court nevertheless said, *' But if he had cut the corn and 
let it lie, no action would have lain by the executor.'' 

The statute of Edward III was, however, early interpreted more 
liberally, and made to apply to all cases of trespass to personal 
property even though the trespasser acquired thereby no profit to 
himself. So it has been held that an action will lie against a sher- 
iff for false return in the lifetime of the testator. Williams v. 
Carey, 4 Mod. 403, or against a sheriff for permitting a prisoner 
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in his custody to escape during the lifetime of the testator. Ber- 
wick V. Andrews^ 2 Lord Eajr. 973. And in Potter v. Railroad 
Co., 30 L. T. N. S. 765, it was held, that Mrs Potter, who was a 
passenger on the defendant railway, and was so injured that her 
hnsband lost her services and was compelled to pay out consider- 
able sums for medical attendance, might, as his executrix^ main- 
tain an action for the injury to his property interest. It is laid 
down by Mr. Williams (1 Williams on Adm. 745), that '• an exec- 
utor or administrator may now have the same action for any in- 
jury done to the personal estate of the testator in his lifetime, 
whereby it has become less beneficial to his executor or adminis- 
trator,' as the deceased himself might have had, whatever the 
form of action might be/' 

The injury, however, must be an injury to the testator's prop- 
erty, not to his person. An injury to the person perishes with the 
person. The distinction is well illustrated by the case of Sawyer 
V. The Concord R. R. Co., 58 X. H., 517. One Sawyer was a 
brakeman on the defendant railroad. Through the negligence of 
the defendant, he was crushed between the cars, and shortly after- 
ward died from the effect of his injuries. The plaintiff, his 
administratrix, brought suit for the injury to him, and also for the 
injury to his clothing. It was held that the injury to him was a 
personal trespass only, and would not survive, but the injury to 
his clothing was an injury to property, for which his adminis- 
tratrix might have an action. 

The question as to what is an injury to property, and what a 

mere personal injury, is one of some difficulty, and one which has 

given rise to considerable discussion and not a little adjudication. 

In Bradshaw r. The R\ R. Co., 10 C. P. 189, it was held that the 

administratrix of a passenger on the defendant railroad, who had 

been so seriously injured that he finally died, might maiqtain an 

action for the injury to his estate, incurred by payment for med- 

ical attendance and by the loss of wages during his life. The 

decision, however, was put upon the ground of a contract for safe 

carriage, and not of tort. So in Pulling v. II. R. Co., 9 Q. B. D., 

110, it was held that the administratrix of one killed by the mere 

tort of a railroad company where no contract existed, could not 

recover the amount expended for medical attendance, and the 

amount which his estate had been damaged by his failure to earn 

wages, for the injnry was in substance personal, and the damage 
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to property was onlj an incident of such per^nal iDJnrr, and au 
indirect result of it. In a recent Colorado case. Union Pac. R, R^ 
V. KeUep, 35 Pac. Bep., 923, it was held that the executrix *of an 
eipress messenger, who was injured so seriously that he afterwards 
died from the effects of his injury, might maintain an action for 
the cost of medical attendance and for loss of wages. In that case 
also the decision was put upon the ground of contract, and it 
seems wrongly so. The contract was between the railroad com- 
pany and the express company, and it is difficult to understand how 
a stranger to the contract, or his representatiTe, could sue upon it. 
The contract prevented the messenger from being a trespasser, and 
might therefore, render that a tort which would not otherwise 
have been so, but if the action was maintainable at all it must have 
been for tortious injury to property, for the messenger was not a 
party to any contract upon which to sue. Hammond v. R. R, Co., 
G S. C, 130. 

The statutes of Edward III and William IV apply, however, only 
to cases in which the testator was the injured party and the exec- 
utor plaintiff. The law applicable to cases of the second class, in 
which the testator was a tort feasor and the executor is defendant, 
seems to have grown up independent of statute. Most actions on 
contract, in this class as in the first-class, survived at an early 
period. There was, however, one class of cases in contract; in 
which, owing to the. form of defense which might be employed, the 
action did not survive, namely, those in which the defendant might 
wage his law. An executor could never wage his law, and in cases 
of this class therefore, had the right of action survived, the execu- 
tor would have been deprived of a remedy of which the testator 
might have taken advantage. It was thought that it would be 
unjust to make the executor defend when he was deprived of a 
part of his testator's defenses, and the judges, therefore, being 
compelled to choose between two evils, chose what seems to 
have been the greater, and decided that such actions would not 
survive at all. After a time wager of law ais a method of trial 
went out of use, but the rule which had been established with re- 
gard to this class of cases had become so firmly fixed that it con- 
tinued in existence until the beginning of this century, — long after 
the reason for its existence had disappeared. In Barry v. Robin- 
son, 1 N. Sep. (Bas. & PuL), 203, decided in 1805, it was held 
that an action for debt on a promissory note, given by the defend- 
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ant's iutestate for value receiTed in goods, could not be maintain- 
ed. This was probably the last case so decided. No remedial act 
seems to haye been passed to modify the rule, but the law being 
indefensible on any grounds of justice, and owing its existence 
merely to a long disused form, gave way to the necessities of busi- 
ness. 

It was early held that a right of action for a mere tort would 
not survive agfinst the executor of the tort feasor. An early 
case to that point is Whitiicrea v. Onshy^ Dyer, 322 a. 
That was a case in which the plaintiff was. the administrator 
of one Warde, a judgment creditor of one Thurland,- who was 
imprisoned in the Fleet for failure to pay the debt. 0ns- 
ley was the administrator of one R. T., late warden of the 
Fleet who had allowed Thurland to escape, whereby R. T. be- 
came liable to pay the debt. The action was to recover the amount 
of the debt, but the court was of opinion that a recovery could 
not be had because the action must be an action on the case for 
tort, and such actions die with the wrongdoer. But where the tort 
amounted to a conversion of property it was early held that the 
executor of the tortfeasor was liable, though the action could 
probably not be brought in tort. So in Sherington's case, Sevill, 
40, it was held that the executor of one who cut trees on the 
Queen's land and carried them away, was liable for the value 
of the trees carried away, though not for those cut and not 
carried away. Said Manwood, J. : " In every case where any 
price or value i^ set upon the thing in which the offense is com- 
mittedf if the defendant dies his executors shall be chargeable, but 
where the action is for damages only in satisfaction of the injury 
done, there his executors shall not be liable.'' Likewise in Farkiu' 
son V. OUford, Cro. Gar., 339, it was held that an action in debt 
might be brought against the executor of a sheriff who had levied 
under a/, fa. and had not paid over, for while failure to pay over 
was a misfeasance, or breach of duty, yet the conversion of the 
money rendered him liable in debt, for which debt his executors 
were chargeable. 

Until the recent case of Philips v. ffomfray, 24 Ch. D., 454, 
the most carefully considered case on this subject was Hambly v. 
Trott, 1 Cowp., 371. That case was twice argued before Lord 
Mansfield and the full court. It was an action of trover against an 
administrator with the will annexed, for the conversion, by the 
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testator, in his lifetime, of sheep 1)elongiDg to the plaintiff. Lord 
Mansfield, in deliyering the opinion of the court, said: ''If it is 
a sort of injury bj which the offender acquires no gain to himself 
at the expense of the sufferer, as beating or imprisoning a man, 
etc., there the person injured has only a reparation for the delictum 
in damages to be assessed by a jury. But where, beside the crime, 
property is acquired, which benefits the testator, there an action 
for the yalue of the property shall lie againstr the executor. As, 
for instance, the executor shall not be chargeable for the injur}' 
done by his testator in cutting down another man's trees, but for 
the benefit arising to his testator for the value or sale of the trees, 
he shall. So far as the tort itself goes the executor shall not be liable 
and therefore it is that all public and private crimes die with the 
offender, and the executor is not chargeable, but so far as the act 
of the offender is beneficial to his assets he ought to be answerable, 
and his executor, therefore, shall be charged. '^ Nevertheless, he 
held that in this case, the plaintiff could not recover, because the 
action was brought in tort, and the defendant executor could truly 
plead ''not guilty. '^ The plaintiff would, however, have had an 
action in assumpsit for the value of the property converted. 

Ever since that time the dictum of Hambly v. TroU, has gener- 
ally been looked upon as a correct statement of what the substance 
of an action must be in order that it may survive and be maintain- 
able against the executor of a tortfeasor, but the law is now differ- 
ent as to the form in which it may be maintained. Such facts 
would now sustain an action in tort as well as in assumpsit. The 
whole law on the subject is gone over with great care in the more 
recent case of Phillips v. Somjrayy supra^ and while none of the 
judges disagree with the dictum of Hambly v. Troti, they disagree 
in their interpretation of Lord Mansfield's language in that case. 
In Phillips V. Homfay the facts were these. Homfray, Fother- 
gill, eial.y worked a mine, the shaft of which was on their own 
land. They, however, constructed workings under the plaintiff's 
land, and took from it coal and iron-stone. They also constructed 
a tunnel under the plaintiff's land through which they conveyed 
minerals from another part«of their own land. Upon learning the 
facts the plaintiff brought suit. The court was of opinion that 
the defendants were liable, (1) for the coal and iron-stone taken 
from the plaintiff's land; (2) for the value of way-leave under it; 
(3) for damage generally to the plaintiff's land and minerals, with 
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respect to which damage no advantage had accrued to the defend- 
ant^ and^ as an interlocutory act^ a referee was directed to inquire 
the amounts due on these several accounts. Before the referee 
had completed his investigation Fothergill died and his executrix 
made a motion that the inquiries of the referee on the two latter 
points be stayed^ on the ground that the rights involved did not sur- 
vive against her. For the amount due under the first instruction to 
the referee, that is for the coal and iron-stone actually appropriated 
by her testator, she acknowledged her liability. The court were clear- 
ly of opinion that the damages included under the third instruction 
arobC from a mere trespass, and would not survive; and- therefore 
the investigation on that head should be stayed; but whether the 
investigation as to the value of the way-leave should be' stayed was 
ji question on which they disagreed. Bowen, J., and Cotton L. 
J., were of opinion that the fact that the defendant's estate was 
increased in value by the trespass, was immaterial unless that in- 
crease in value arose from a conversion of the plaintiff's property 
to the use of the defendant. The plaintiff must go after his prop- 
erty or the proceeds of it. He could not make a case by showing 
that the defendant's esttite was increased in value by the trespass. 
Said Jiowen, J. : **The only cases in which, apart from questions 
of breach express or implied, a remedy for a wrongful act can be 
pursued against the estate of a deceased person who has done the 
act, appear to us to be those in which property, or the proceeds or 
value of property belonging to another, have been appropriated by 
the deceased person and added to his own estate or money. '*' '*' 
* * -The property, or the proceeds or value, which in the lifetime 
of the wrong-doer could have been recovered from him, can be 
traced after his death to his assets, and be captured by the right- 
ful owner there. But it is not every wrongful act by which a 
wrong-doer indirectly benefits, that falls under this head, if the 
benefit does not consist in the acquisition of property, or its pro- 
ceeds or value. Where there is nothing among the assets of the 
deceased that in law or equity belongs to the plaintiff, and the 
damages which have been done to him are unliquidated and uncer- 
tain, the executors of a wrong-doer cannot be sued merely because 
it was worth the wrong-doer's while to commit the act which is 
complained of, and an indirect benefit may have been reaped 
thereby.'' And later Bowen lays it down that where the plaintiff 
cannot lay the action in any other way except trespass it will not 
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Buryiye, bnt when he can^ at his election, lay it in trespass or 
assumpsit, it will sunriTe and may be prosecuted in either form, 
against the testator of the tortfeasor. 

Baggallay, J., dissents from this view, and says that in his 
opinion it makes no diiference whether the defendant has in his 
possession any property derived from the plaintiffs estate, or any 
money derived from a conversion of it The question is whether 
his estate is better off than it would be had he not been guilty of 
the tort. It makes no difference whether his estate is greater 
because he converted property to his own use, and thus increased 
it, or greater because on account of a wrongful use of the plaintiff's 
property, he B^ved to his estate what it would otherwise have been 
necessary for him to expend. 

From an historical standpoint, it seems that the majority of the 
court were correct in saying that this right of action did not sur- 
vive; for historically no action in tort, as jsuch^ survives, but a tort 
is a mere personal or private crime, for which the person com- 
mitting it, and he only, is responsible. When he is buried the 
wrong is buried with him, and the wronged can reach no one 
responsible. The wronged can do nothing but require that 
his property, if he find it in the estate of the deceased, shall, 
though changed in form, be returned to him. His action to 
recover this, while not strictly an action in re is yet, in substance, 
an action to lay his hands upon his own property, and not a per- 
sonal action. But, historically, the action to recover the property 
should be in assumpsit and not in tort. The right of the plaintiff 
to sue in tort, which the court admit to exist, is a concsssion of 
history to justice. If history will make this concession, why 
should it not make others if justice require ? If the executor of 
the tortfeasor can be sued in the form of trover or trespass at all, 
and the tortfeasor's estate can be made to respond to an action in 
that form, why should not an action in that form be allowable 
whenever the justice of the case requires it ? And if the estate of 
the tortfeasor is greater by reason of a wrongful trespass, and the 
estate trespassed upon is less by reason of that trespass, does not 
justice require that the estate which has been augmented by such 
wrongful act should respond in damages to the estate which has 
been decreased, and can it make any difference so far as justice 
goes, that the trespasser has since died ? To make the present 
case stronger without altering it in principle, suppose that the land 
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of the plaintiif had been entirely ruined by tunnels which the 
defendant had constmcted under it, though without converting 
any of the minerals belonging to the plaintiff; and suppose that 
through the use of these tunnels the defendant had avoided con- 
structing much longer oDes another way and thus saved himself 
great expense, and largely increased the value of his estate; and 
suppose that immediately upon learning of the ruin of his prop- 
erty the plainti^ had brought suit and prosecuted it with all dili- 
gence, and, upon the facts as they then existed, with absolute 
certainty of success; suppose now, that upon the eve of the judg- 
ment the defendant had suddenly died, would it have been just to 
permit the personal representatives of the defendant to enjoy in 
undisturbed luxury, the profits arising from this trespass, while 
the plaintiff was left remediless, and perhaps in poverty ? Would 
it have been just to creditors of the plaintiff '-'ho had given him 
credit in view of his posseroion of this valuable estate ? If an 
action may ever be maintained in the form of trespass against the 
executor of a tortfeasor why should an action in that form not be 
available to remedy such an injustice as this ? 

The court in this case might have stood upon historical warrant 
and said that no action, in the form of tort could be maintained 
against an executor, but they did not. They departed from the 
historic reason of the thing when they said that any action against 
an executor could be maintained in that form. If an action may 
be maintained against an executor in the form of tort, why not go 
one step further, and say that the substance may be coupled with 
the form if justice require it. 

Mewing the law from an historical standpoint, Baggallay^s 
opinion went too far; but from the standpoint of practical justice, 
and having in view the modem business ideas of debt, and the 
responsibility of property for debt, it seems to me not to have gone 
far enough. What reason is there why, for the uses of today, the 
whole doctrine of the non-survival of actions for property trespass 
is not wrong? What reason is there why the estate of 'a tortfeasor 
should not be liable for injuries which he has done to another's 
property, without reference to the advantage or disadvantage to 
his own? M my neighbor set fire to my house and then die, what 
reason is there why my estate, rather than his, should suffer the 
loss? When he commits such a trespass the law has two holds 
upon him. In the first place it can lay hands upon his person in 
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punishment for the crime. In the second it can take away from 
him sufficient of his property to recompense me for my loss. If 
he die the former hold of the law upon him is gone. It is beyond 
the power of earthly tribunals to punish him for his crime; but 
why should that render impotent the hand of the law to recom- 
pense me out of his property? If an action can be maintained 
against his executor in the form of trespass, why should that form 
not serTe the purposes of justice in such a case as this? 

In the ease of trustees and other fiduciaries the principle con- 
tended for is already established. It is held that the estate of a 
deceased trustee may be made to respond in damages fof a mere 
tortious injury to the cestui que trust. Adair v. Shaw, 1 Sch. & 
Lef. 272; Montford v, Codigan, 17 Ves. 485; Walmm v. Stainion, 
1 Be G. J. & S. 678. This is upon the principle that a trustee is 
held to a stricter and more conscientious account than one not 
standing in a trust relation. It does not seem to me that it would 
be pushing conscientious conduct to an unreasonable extreme or 
would produce unjust practical results if the same rule were made 
to apply in other cases. After these ten creeping centuries of 
slow development we might well take another step and say that all 
actions for property trespass shall survive. The prevailing rule is 
based upon the theory that such trespasses, when unaccompanied 
by conversion, are mere personal affairs, — a theory which is untrue 
and unjust, and a relic merely of the undeveloped commercial 
ideas of the early English law. 

Robert Dimoxd Browx. 

Kansas City, November 20, 1894. 
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CORPORATE ASSETS AS A "TRUST FUND FOR THE 
BENEFIT OF CREDITORS." 

The views set forth in the writer's article on "The Power of 
Corporations to Prefer Creditors/' 2 Northwestern Law Beyiew, 
163, have just been reiterated by the Supreme Court of Arkansas, 
in the case of J^orthen v. Oriffithy 28 S. W. 286. The court cites 
Graham v. R. R. Co., 102 U. S. 148, and Hollins v. BrierJUld 
Coal & Iron Co., 150 U. 8. 385, and 6ays that ''until a court, 
through its officers, takes charge of the property of the corpora- 
tion, it has, even though insolvent, as complete control thereof as 
an individual would have over his property under like circum- 
stances." The opinion of the court as to the right of the corpora- 
tion to prefer its directors is also in harmony with the article 
above mentioned. The court says: 

''But it is contended that the funds of an insolvent corporation 
are in the hands of the directors, to be disbursed on their unbiased 
and impartial judgment, and that, when personal interest or indi- 
vidual gain is an element subserved through their preference, it 
should be set aside, as being in contravention of sound equitable 
principles. To support this contention, counsel cite, among other 
cases, the well-considered case of Mallory v. Mallory, (Conn.) 23 
Atl. 708. In that case the directors of a corporation undertook to 
use their official position for their own benefit, and to increase 
their salary, to the injury of the interests of the corporation. The 
familiar rule that no one acting in a fiduciary capacity shall be per- 
mitted to make use of that relation for his own benefit, at the 
expense of the interests of his principal, was invoked by the cor- 
poration and applied by the* court. There can be no doubt that 
the rule was properly applied in that case, for the directors are 
agents, and, to a certain extent, trustees, of the corporation. 
They will not be allowed to enter into engagements in which they 
have a personal interest conflicting with the interests of their prin- 
cipal, whose interests they are bound to protect. The rule is of 
wide application, and applies, as was held in that case, to agents, 
partners, guardians, executors, and to trustees generally, as well 
as to the directors and managing officers of corporations. If personal 
engagements hostile to the interests of their principals ai*e entered 
into by persons holding such fiduciary relations, they are not, in 
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• 
law, abeolutelj void, but voidable at the election of their princi- 
pals. We do not see how that rule can apply in this case, for the 
party complaining here is not the corporation, but certain cred- 
itors of the corporation. The directors of a corporation are 
neither trustees, nor agents of the creditors, and they do not 
occupy a fiduciary relation towards them, and therefore the rule 
does not apply. 

''Although there are expressions in many of the cases cited by 
counsel that seem to support the contention that, even when an 
insolvent corporation may make preferences, the directors of such 
corporation must be free from personal bias in disbursing its assets 
and making such preferences, yet we do not believe that such a 
rule has any sound reason to rest upon. The very fact that prefer- 
ences are made shows always that the party making them is biased 
more or less towards the person in whose favor they are made. 
As long as preferences are allowed to be made by insolvent debtors 
they will be dictated more or less by the personal bias of the per- 
son makmg them. The individual debtor, when insolvent and 
forced to make an assignment, generally prefers his friends, and 
often members jof his own family. The home creditor and neigh- 
bor is preferred at the expense of the non-resident one, perhaps 
equally deserving. So, when this dry-goods company came to 
make an assignment, it is not strange that in making preferences 
it should favor the home creditors. The contention that the 
estate of an insolvent debtor should be disbursed by some one act- 
ing without bias or personal inter'est would apply almost as well 
to the case of an assignment by an insolvent individual or partner- 
ship as^to that of a corporation, and, if adopted, would result in 
forbidding all preferences in assignments by insolvent debtors, — 
a result that might be productive of much good, but it is one that 
the courts must leave to the wisdom of the legislature to accom- 
plish; for, to quote the language of Judge Caldwell in Gould v\ 
Railway Co,, 'the right to make preferences is too firmly imbedded 
in our system of jurisprudence to be overthrown by judicial decis- 
ion, and it can no more be overthrown by the courts in its applica- 
tion to corporations than toandividuals.' 52 Fed. 684. That was a 
case that arose in this state, and was controlled by the laws of this 
state; and after an examination of the authorities the court held 
that an insolvent corporation of this state may prefer its creditors, 
whether they be officers of the corporation or strangers. 'The 
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doctrine established by the best-considered cases, and by the 
supreme court of the United' States/* says Judge Caldwell in his 
opinion in that case, *is that the mere fact that creditors of a cor- 
poration are directors and stockholders does not prevent their 
taking security to themselves^ as individuals, to secure a bona fide 
loan of money previously made to such corporation, and used by 
it in conducting its legitimate business/ The same question came, 
in a recent case, before the United States circuit court of appeals 
for the sixth district, and the same conclusion was reached. 'It 
may be conceded said Judge Taft, who delivered the opinion of 
the court, 'that the trust relation justifies and requires courts of 
equity to subject preferences by an insolvent corporation of its own 
directors to the closest scrutiny, and places the burden upon the 
preferred director of showing, beyond question that he had a bona 
fide debt against the corporation ; but we do not see why, if a cor- 
poration may prefer one creditor over others, it may not prefer a 
director who is a bona fide creditor. Preferences are not based on 
any equitable principle. They go by favor. And as an individual 
may prefer among his creditors, his friends and relations, so a cor- 
poration may prefer its friends.^ The following cases sustain this 
position: Bvell v. BuckingJiam, 16 Iowa, 284; Garrett v. Plow 
Co., 70 Iowa, 697, 29 N. W. 395; Bank of Montreal v. J. E. Potts 
Salt & Lumber Co., 90 Mich. 345, 51 N. W. 512; Hospes v. Car 
Co., 48 Minn. 174, 50 N. W. 1117; Bank v. Whittle, 78 Va. 739; 
Hallam v. Hotel Co., 5G Iowa, 179; 9 N. W. Ill; Smith v. Skeary, 
47 Conn. 47: Willinson r. Bauerle, 41 N. J. Eq. 635, 7 Atl. 514; 
Whitwell V. Warner, 20 Yt. 425; Dnncomb v. Railway Co., 84 N. 
Y. 190. 

"The supreme court of Iowa, in Garrett v. Plow Co., supra, 
after discussing at some length the question whether an insolvent 
corporation can prefer a debt due one of its directors, and deciding 
that it may do so, then consider the exact question involved in 
tjiis case, — that is, whether such a corporation may prefer a note 
to a person having no connection with the corporation, but upon 
which note a director is endorser, — and disposes of it in the fol- 
lowing words: *The note held by the savings bank presents a dif- 
ferent and less difficult question. It was not given to a director 
or member of the corporation. Sand and other directors are 
indorsers or guarantors of the note. We know of no principle of 
law which will compel the bank to proceed against the indorsers or 
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guarantors, and surrender the property it holds toother creditors. 
A corporation will not> any more than an indiyidnal, be allowed to 
convey its property to defraud its creditors, but in the case itt bar 
the evidence is conclusive that the debt due Worthen & Co., was 
an honest and bona fide debt for a large sum of money, which they 
in good faith loaned the dry-goods company. They had no inter- 
est in or connection with the dry-goods company, either as stock- 
holders or directors. They had a perfect right to make the loan, 
and it was entirely legitimate for a director to indorse the notes as a 
personal guaranty that the money should be repaid. As the proof 
shows that F. P. Gray, who was the indorser on two of the notes 
for $3,000 each, was insolvent, and that James A. Gray, who was 
the indorser on another of the notes for $5,000, had but little if any 
property in this state, it is plain that, in making the loan, Wor- 
then & Co., relied mainly on the faith and credit of the dry-goods 
company. In other words, they expected to be paid by the dry- 
goods company, and not by the indorsers. While there is liot want- 
ing eminent authority to support the decree of the learned chan- 
cellor in this case, yet, after a consideration of the above authori- 
ties, and also of the cases cited by counsel for appellee, we have 
reached the conclusion that the dry-goods company having the 
right to make preferences, and Worthen & Co. having ad vanced it, 
in good faith, over $20,000, to be used in its business, the fact Ihat 
two of the directors were indorsers on notes for a portion of this 
sum did not, under the laws of this state, render the assignment 
preferring the debt due Worthen & Co. invailid. Had we reached 
a different conclusion, it is doubtful if the equitable principle of 
equality could in this case have been applied in the distribution of 
the proceeds of the assets of the insolvent corporation. Such a 
conclusion, under the former adjudication of this court, would 
probably only have resulted in preferring a different set of credit- 
ors, not more meritorious or deserving than those preferred by the 
assignment. Many eminient text-writers have, severely condemned 
a state law that admits of preferences by insolvent corporations 
but their reproaches, in the language of learned counsel, must 
fall on the legislative, not on the judicial, branch of the gov- 
ernment. Our own legislature is no longer subject to such criti- 
cism, for the act of 1893 forbids such preferences by insolvent cor- 
porations; and this opinion, so far as it deals with the question of 
preferences by such corporations, is only declaratory of what the 
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law was before the passage of that act. The decree of the chancel- 
lor is therefore reversed^ and the case remanded, with an order to 
distribute the proceeds of the assets, of the dry-goods company in 
accordance with the priorities named in the assignment/' ' 

Battle. J., dissented. 

On the other hand, the supreme court of Illinois has just re-af- 
firmed its decision in Beach v. Miller, 130 111. 162, 22 N. E. 464, 
and Rosehoom v. Whittahery 132 111. 81, 23 N. E. 339. In 
Atwater v. American Exchange National Bank, 38 N. E. 1017, 
the court says, ^'When a corporation becomes insolvent its assets 
are regarded as a trust fund for the payment of its creditors, and 
the directors, who are the agents or trustees of a corporation, 
occupy a fiduciary relation towards the creditors when the corpo- 
ration became insolvent. '^ In that case an insolvent corporation 
executed a judgment note to one of its stockholders for a debt due 
partly to him and partly to two of its directors. Under the cir- 
cumstances of the case it was held that the stockholder stood in 
no better position than the directors, and that a judgment entered 
on the note was void against creditors. The court defines insol- 
vency as 'inability to pay debts as they become due in the usual 
cx^urse of business. '' 

The supreme court of Nebraska has just given its support to 
the doctrine that the assets of an insolvent corporation constitute 
a trust fund for the benefit of creditors. In Ingwersen v. Edge- 
combe, 60 N. W. 1032, the court says, ''It is maintained by some 
courts that unless prevented by charter or the operation of statute 
in the nature of bankrupt laws, insolvent corporations possess 
the same power to make preference among their creditors as 
natural persons. But the view which may be said to 
rest upon the soundest reasons, and is sanctioned by the 
decided weight of authority, is that, when a corporation become 
insolvent, its property and assets constitute a trust fund for 
the benefit of its creditors, and that the directors and officers in 
possession thereof, being trustees for all the creditors, cannot take 
advantage of their position to secure a preference for themselves 
but must share ratably with the other creditors." We commend 
the opinion of the Nebraska court to Mr. Justice Brewer and his 
associates who concurred in his opinion in Hollins v. Brierfield 
Coal & Iron Co,, 150 U. S. 371. It must be interesting to the 
Supreme Court of the United States to learn that the views ex- 
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pressed in that case, and in the preceding decisions of the same 
court, and maintained by the English Court of Appeal in Be 
Wineham Shipbuilding Co.. 9 C. D. 322, are unsound in prindple; 
and it must be even more interesting to know that the decisions of 
the highest court in this country and the highest court but one in 
England, do not represent the weight of authority. Is it not enough 
to make any man a federalist to think that when a principle of 
law is clearly established by the highest tribunal in the land, that 
the Supreme Court of a State can calmly assert that the decisions 
of the Federal Supreme Court do not represent the ** weight of 
authority?'^ It is possible that the Supreme Court of Nebraska is 
not familiar with the decisions of the United States Supreme 
Court on this point, however, for it does not even mention them 
in its opinion. Whether this omission is due to ignorance of the 
decisions of the United States Supreme Court, or to contempt for 
them, does not appear from the decision. It is possible, however, 
that if the Nebraska court had given these decisions the same care- 
ful examination which they received at the hands of the Supreme 
Court of Arkansas, in its able opinion just quoted, the Nebraska 
court might have reached the same conclusion as did the Arkansas 
court. Considering the state of the Federal decisions it will be 
wise for any director of an insolvent corporation who secures a 
preference which is attacked in any State court where the Illinois 
doctrine prevails, to remove the cause to the Federal court, if he can 
do so. Whether one accepts the opinion of Judge Grosscup that 
there is no common law of the United States, or the opinion of 
Professor Lee and Judge Shiras that there is such a common law, 
the decisions of the United States Supreme Court from Smlft v. 
Tyson, 6 Pet. 1, to B. £ 0. B. B. Co. v. Baugh, 149 U. S. 3G8, 
seem to show that the Federal courts would refuse to be bound 
by the decisions of State courts which are in conflict with the 
** general jurisprudence-*' (to use the phrase sanctioned by the 
Supreme Court) of the United States. 

Edward Avery Harrimak. 
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COMMENT. 



\17E wish to remind the senior class of the Law School that the 
^ ^ essays which are to be presented in competition for the prize 
of $50.00, offered by the school are due by February. It will be 
remembered that there are two prizes offered, each of ♦SO. 00, one 
by Mr. Glos, ^94, for the best senior thesis, the other, by the 
school, *'for the best essay upon a legal topic, suitable for publica- 
tion in the North westerx Law Review;" also that suitable 
essays will be accepted by the faculty as theses, and may enter 
into competition for both prizes. It will therefore be to the ad- 
vantage of all seniors to hand in their theses in good time. 
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ADE FACTO DIGEST.— Most digests have their faults, but 
some digests are worse than other digests. ^' Words were 
given us to conceal our thoughts^' says someone, and digests se^m 
to have been given to us for the purpose of concealing the law 
which they contain. The most ingenious attempt at the conceal- 
ment of the law which the lawyer wishes to find is in Brightly's 
New York Digest; at least, the writer has found nothing more 
ingenious. Having occasion to look up the question of what is 
called '^privity of contract,'^ the writer looked in vain until upon 
turning to the leading case of Lawrence v. Fox, he found it 
digested under the title "Assumpsit.'* Why Lawrence v. Fox 
should be digested under the title ''Assumpsit is indeed a mys- 
tery. At the time of the decision in that case there was no action 
of assumpsit in New York, nor has there been since, and yet all 
the cases on privity of contract are placed under that head. Such 
a classification would be bad enough in a State where the common 
law procedure prevails, but in a State where there is but one form 
of civil action it seems unpardonable to make a lawyer hunt for 
recent decisions under the heading of obsolete forms of action. — 
E. A. H. 

BILLS AND NOTES.— Indoksement for Collection.— The 
case of Bowman et al, v. First Nat, Bank of Spokane et aL, 
38 Pac. Rep. 211, recently came before the Supreme Court of 
Washington on an agreed statement of facts which was substan- 
tially as follows: The plaintiffs sent a draft to the defendant bank 
indorsed for collection. The bank collected it, issued its own New 
York draft, payable to the plaintiffs, and sent it to the plaintiffs, 
who forwarded it for collection. The latter draft, however, was 
not paid, owing to the suspension of the defendant bank. Upon 
these facts it was held that the bank was a debtor and not a trustee 
of the plaintiffs. 

The American cases on, this question are not harmonious, but 
the weight of authority seems to be against the Washington court. 
Its decision proceeds on the ground that the defendant followed 
the custom of banks in sueh transactions, which is for the bank, 
after making the collection, to take and use the money as its own 
and to send its own draft, and not the specie, to the party who 
sends the draft for collection — unless specific directions to the con- 
trary are given; that the plaintiffs sent the draft with knowledge 
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of this custom, and since no specific directions were given to send 
specie, they mast therefore be considered as directing the money 
to be paid to the bank, as soon as it was collected, for thepurchas& 
of a bill of excJiange, for the amount of the first draft, minus ex- 
change; that such a transaction between a bank and one of its 
castomers has never been held to create a trust between such cus- 
tomer, and that that bank was therefore a debtor and not a trustee 
of the plaintiffs^ The court cites Tinkham v, ffeyworth, 31 111. 
519, and Marine Bank v. Rnshmore, 28 111. 463; but it does not 
appear in either of these cases that the drafts were indorsed ''for 
collection.^^ See also cases cited in Ames' Oases on Trusts, p. 11 
note, in support of this position. 

On the other hand, if the bank can be considered strictly as the 
agent of the plaintiffs for the collection and payment of the draft 
to them, it cannot be denied that it holds the money, when col- 
lected, as trustee; and viewing the subject from the standpoint of 
the law governing indorsements for collection, it would certainly 
appear to stand iu that position. An indorsement for collection 
on a draft carries no title in it to the indorsee. Such indorsee is 
reajarded as simply the agent of the indorser, who is the real owner 
and is entitled to the proceeds when collected; and the legal force 
and effect of a plain indoi*sement cannot be defeated by report to 
usage or custom. White r. Bank, 102 U. S. 658; Commercial 
Nat. Bank v. Hamilton Nat. Bank, 42 Ted. Rep. 880; Levi v. 
Bank, 5 Dill, 104; Bank r. Beat, 50 Fed. Rep. 355; Armstrong 
V. Bank, 14 S. W. Rep. 411. 



CARRIERS. — Delivery of Live Stock. — Keenan v. Atchison, 
Topeka £ Santa Fe It. R. — In this case Judge Grosscup has 
recently given an opinion following the leading case of Covington 
Stock' Yards Co. v. Keith, 139 U. S. 128. The defendant com- 
pany had demanded of the plaintiff, who had shipped certain cattle 
over its lines, a charge of two dollars per car in addition to the 
price of carriage agreed on. This was to meet a charge imposed 
by the Chicago Stock- Yards Co. for the use of its tracks and yards. 
The suit was to obtain an order for the delivery of the stock, which 
had been kept as security for these charges. It was held that the 
original price must include the delivery of the stock at a suitable 
])lace and with suitable facilities. That as the defendant had 
chosen the Chicago Stock-Yards for its depot in Chicago, it must 
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deliyer the stock there without extra charge. The general prio- 
ciple is stated hy Justice Harlan in Covington Stock- Yards t\ 
Keith f supra, as follows: '^A carrier of live stock has no more 
right to make a special charge for merely receiving or merely deliv- 
ering such stock in and through stock-yards provided by itself 
* * * than a carrier of passengers may make a special charge 
for the use of its passenger depot by passengers when proceeding 
to or coming from its trains. * * * if the carrier may not 
make such special charges in respect to stock-yards which itself 
owns, maintains or controls, it cannot invest another corporation 
or company with authority to impose burdens of that kind upon 
shippers and consignees/^ 



CONSTITUTIONAL LAW— Intekstate Commercje.— PZwrn- 
ley V. Commonwealth, 15 Sup. Ct. Rep. 154. In this case 
the plain tiif in error, as agent of a Chicago firm, had been found 
guilty of violating the Massachusetts statute in regard to the sale 
of oleomargarine, and fined llOO. The statute declares that: 
" No person * * * shall sell * * * any article, product 
or compound, made wholly or pai-tly out of any fat, oil or oleag- 
inous substance or compound thereof, not produced from unadul- 
terated milk or cream from the same, which shall be in imitation 
of yellow butter, * * * provided, that nothing in this act 
shall be construed to prohibit the manufacture or sale of oleomar- 
garine in a separate and distinct form * * * free from colora- 
tion or ingredient that causes it to look like butter.*' Acts and 
Resolves Mass. 1891, c. 58, sec. 1. It seems that oleomargarine is 
naturally of a light, yellowish color, but that that sold by Plumley 
was artificially colored. 

It was urged that the statute was in conflict with the clause of 
the constitution of the United States giving the power to regulate 
commerce among the several states to congress. This was denied 
by the court on the ground that the statute does not forbid trading 
with oleomargarine in its natural state, but only when colored so as 
to be a fraud on the consumer; that the constitution cannot be so 
construed as to prevent legislation in the several states against 
fraud. The following cases were distinguished as involving only 
** the question whether one State' could burden interstate com- 
merce by means of discriminations enforced for the benefit of its 
own products, * * *" and not the question in the case at bar 
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whether a State^ in the exercise of its police powers, could not pro- 
tect the public against fraud.' R. R. Co. v. Busen, 95 U. S. 465; 
Minn. v. Barber. 136 U. S. 313; Brimfner v. Rebman, 138 U. S. 
78; Wright v. Voight, 141 IT. S. 62; Walling v. People, IW 
U. S. 446. 

The original package case (Leisy v. Hardin, 135 I'. S. 100), 
which held that no state, without the assent of congress, could 
forbid the sale of articles of commerce while in the original pack- 
ages in which they were carried from another state, had also to be 
distinguished. Justice Harlan said as to this, that the language 
of the case ^^does not justify the broad contention that a state is 
powerless to prevent the sale of articles manufactured in or 
brought from another state * * ♦ if their sale may cheat 
people into purchasing something they do not intend to buy, and 
which is wholly different from what its condition and appearance 
import. ^^ 

l^he court considers the wrong charged as a fraud and an oifense 
against society, and holds that ''the states are as competent to pro- 
tect their people against such offenses as they are to protect them 
against crimes or wrongs of a more serious character/' 

Ohief Justice Fuller, Justice Field and Justice Brewer base their 
dissenting opinion on the ground that under the statute it is not 
necessary to prove a fraudulent purpose, and they deny the right 
of a state to prohibit the sale of any article simply because it8 
appearance may cause a mistake of its quality. 

INFANTS' CON TE ACTS.— It seems that there is now u distinct 
difference of opinion between the English and American 
courts on the subject of infants* contracts. The doctrine that con- 
tracts beneficial to the infant are binding, contractn to his prejn- 
diee void, and contracts when the question of benefit or prejudice 
is doubtful voidable, though supported by the opinion of Eyre, 
C. J., in Keane r. Boycott, 2 H. Black. 511, is not generally 
accepted in this country. The general American doctrine is, that 
only a power of attorney by an infant to confess judgment or to 
make a deed, is void; that there is a quasi-contractual liability for 
necessaries furnished the infant; and that his contracts in general 
are voidable. The English courts, however, ha* .» recently re- 
asserted the doctrine that an infants' contract is binding if for his 
benefit, and have even enforced such contracts by injunction. 
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The case of Fellows v. Wood, 59 L. T. (II. S.) 513, though criti- 
eised in DeFranesco v. Barnum. 43 Gh. D. 165, 174, was followed 
in Evans r. WarSy (1892) 3 Ch. 502; and a recent decision cff the 
Court of Appeal, Clements v. London and Northwestern liy. Co.y 
(1894) 2 Q. B. 482, supports the doctrine just stated. In the last 
case an infant employee of the defendant made a contract with the 
defendant upon entering its employ, agreeing to release all claims 
for damage by injury while in defendant's employ, in considera- 
tion of obtaining rights in an insurance society to which the 
defendant contributed. In an action by the infant against the 
railway company for injury sustained in its employ, the court held 
the contract a good defense, since taken all in all it was for the 
infants' benefit. It may therefore be taken as settled that in Eng- 
land contracts for an infant's benefit are binding upon him. 
Whether the three-fold diyision mentioned at the beginning of this 
note will be adhered to seems more doubtful. The English text- 
writers do not accept it, but it still has some adherents in this 
country. See Wald's Pollock on Contracts, p. 59 and note (g). 



IN regard to the subject of infants' contracts it is worth noting 
that the Supreme Court of Connecticut has just declared that an 
infant's 1 iability for necessaries is purely quasi-contractual. Gregory 
V. Lee, 30 A. 53. The court cites Keener on Quasi-Con tracts, p.* 20, 
in support of this proposition. The decision is unquestionably cor- 
rect, and is interesting from the fact that it contains the first citation 
we have seen of the first book on Quasi-Con tracts. It is now gen- 
erally recognized by persons whose opinion is of value that the 
subject of quasi-contracts is entirely distinct in its diameter from 
that of contracts, and that it should therefore be taught as a sep- 
arate subject. The connection between xon tracts and quasi-con- 
tracts in English law has been due purely to our procedure. The 
writs of debt and assumpsit have been used to enforce obligations 
of widely different character, and English and American lawyers 
have lumped all these obligations together and called them con- 
tracts, to the dire confusion of the student. Now that English 
law is being studied scientifically, and an English jurisprudence is 
developing, which shall in time surpass the Roman law in grandeur, 
it is well that we should at least attempt a rational classification of 
our law, based upon principles, rather than adhere to a traditional 
classification, based upon writs now obsolete in England and in 
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many States of this country. The law schools are already taking 
the lead in this new classilibation of our law. Courses in quasi- 
contracts are given in the Harvard^ Golumhia and Northwestern 
University law schools,* and doubtless other schools will follow 
their example. What renders the Connecticut decision important 
is that it gives judicial sanction to the theories of the jurist. On 
the continent the jurist is the important personage. To him the 
lawyers turn with reverence profound, while the opinions of the 
judges are ignored. In England and America, on the other hand, 
the jurist is almost an unknown quantity. It is the judge whose 
opinions are of consequence, and although this works very well in 
communities where the leaders of the bar are appointed to the 
bench, it is subject to certain drawbacks when an unworthy candi- 
date is placed upon the bench by the votes of an ignorant constitu- 
ency. Fortunately there are judges who are also jurists. May 
their tribe increase! — E. A. H. 



DEAL PROPERTY — Sale after Condemkation. — The 
*^ question as to who is entitled to the compensation for 
the property taken, where, subsequent to the condemnation but 
before the actual taking of possession by the city, the owner con- 
veys the lot of wliich the condemned strip is a portion, ''subject 
to the condemnation," was decided by Judge Hutchinson of the. 
Superior Court of Cook County (111.), December 29, 1894. 

The Price family being owners of the lot in question conveyed 
it by warranty deed in 1877 to one Engleking, the ordinance taking 
the property having then been passed and verdict and judgment 
had thereon, but the money to pay for it had not been collected. 
Both parties claimed this money. 

Price claimed that by virtue of the judgment, which was prior 
to the conveyance, he obtained a vested right to the compensation 
due from the city, that this did not pass by the deed and that all 
matters pertaining to this condemnation relate back to the liling 
of the petition. 

The court holds that this claim of a vested right in the money 
is without foundation, referring to City v. Borhion, 80 III. 482, 
where it is said '^tJhere can be no vested right in the compensation 

* The course in quasi contracts is not announced in the Northwestern 
University Law School circular, published last May, but will be given, 
notwithstanding, during the spring term, by Professor John H. Wigmore. 
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until after the amoant is paid. Until they pay the damage the 
city has the right to abandon the location of the route thus made/' 
The court further holds that, granting that all matters pertaining 
to the condemnation relate hack, still it was competent for the 
grantor to convey his interest in the compensation to be paid, and 
that he did convey it by his deed to Engleking. 

The court adverts also to the astonishing conclusion that must 
be reached if the claim of Price is maintained, viz., that if the 
city did take the property the compensation should go to Price, 
but otherwise his grantee should have the 33 feet condemned free 
of charge. 

Price's claim certainly commends itself to us for its ingenuity 
but there can be no donbt that the court, in its decision, carried 
out the manifest intention of the parties. 



SLANDER— FoBOERY— 20 S. E. Eep. 386 (K C.)— In the case 
of Barnes r. Crawfard^ the defendant was a candidate for 
public office. He was shown a. card before election purporting to 
set forth his political or legislative views and bearing the signature 
of his name. He thereupon stated that his name '^had been 
forged to it by Barnes" (the plaintiff) and others. 

If the words charging slander as here, ''were," says the court, 
''so coupled with others in explanation that they must, of neces- 
sity, apply only to a further charge of some specific act, it would 
be necessary to pursue the inquiry as to whether the act so 
charged to constitute him a forger would, if trae,-amonnt to such 
offense." Here the court cites 40 Ohio St. 99, and 13 Am. & Eng. 
Enc. Law 387 to show that the offense of which the plaintiff has 
been accused in order to make such accusation a slander, must be 
criminal. The crime charged must be infamous and punishable 
causing social degradation. 

"Forgery" is, to briefly state it from the court's opinion, to 
sign another's name to an instrument falsely with in/^n/ to defraud 
whereby legal liability' would be incurred if genuine. 3 Greenl. 
Ev. 103, and 2 Bish. Cr. Law g 533. Webster is resorted to for 
a legal definition of fraud, which the court says is as good "as can 
be found;" "an intentional perversion of truth, for the purpose of 
obtaining some valuable thing or promise from another." Hence 
it follows that this was not a forgery for no legal liability would 
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rest upon the defendant even shoiild the signature (to the card^ in 
this ease) haye been genuine. Therefore thfr alleged slanderous 
charge was not slanderous in law. 
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A89ardt.—Broum v. State, 20 S. E. Rep. (Ga.), 495.— In. this case two 
parties became engaged in an altercation, whereupon the defendant in the 
lower court picked up a stone, but made no attempt to cast it at the former. 
Upon that evidence defendant was convicted of assault. But upon motion 
for a new trial, the Supreme Court reversed the judgment, holding that 
mere preparation to commit a violent injury upon the person of another, 
unaccompanied by a physical effort to do so, will not justify a conviction. 



Carriers. — Where a railroad company failed to complete its contract of 
transportation with a passenger on account of defective equipment, puni- 
tive damages will not be awarded in the absence of fraud or bad motives 
cm the part of the carrier. 

Clark, J., dissenting. EansUy r. R,R,,^ S. £. 528. 

Constitutional law^Place of trial for crime.— State v. Caldwell, 20 S. E 
Rep. (N. C.) 523.— It appears that North Carolina enacted a statute in 1891 
which provides that if a mortal wound is given on the high seas, or land 
within the limits of this state, by means whereof death ensues in any 
county thereof, said offense may be prosecuted and punished in the county 
where the death happens. The constitutionality of this act was tested by 
the defendant. His contention was that it was in contravention of the con- 
stitution of the U. S., act 3, § 2, which provides that in criminal prosecu- 
tions **the trial shall be held in the state where the crime shall ha\e been 
committed." 

The supreme court say there is no conflict between the two statutes, 
inasmuch as the article in the U. 8. constitution applies only to U. S. 
court proceedings for offenses against the United States. 

Massachusetts and Michigan have substantially similar statutes, which 
their respective courts have sustained. 



Contributory negligenee.—^ln Chicago <fr A, R. Co. v. Matthews, 38 N. E. 
559, an instruction which stated that in a damage case, the plaintiff could 
recover only by proving that he used due care and that the defendant was 
guilty of the negligence as charged in some count of the declaration, was 
approve^ 
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Entering order after lemt.— An order of court should not be entered 
nunc pro futic. years after it was said to have beoi made, wh«i there is no 
written evidence that any such order was in fact made. Tynan v. Wein- 
hart ef oZ., 88 N. E. 9. (Hi.) 1014. 

Emdenee.^TeUphone ooiioerja^tofi.— Where it has been shown that a 
certain conversation by telephone was between tbe parties to the suit, a 
witness who heard one side of it, may testify to that side, though he did 
not hear the other side, and did not know of his own knowledge with whom 
the conversation was held. Miles et al, v. Andre is et al., 88 N. E. R. 
(Dl.) 644 

Evidence.— In the case of Bobbins v. Spencer, et al., 38 N. E. (Ind.) 522, 
it was held that when a deceased party had executed a deed of cer- 
tain property reserving to herself a life estate, any declaration which she 
may have made after the alleged date of the deed while she was in posses- 
sion of the property in the absence of the defendants, as to the character 
of her possession is inadmissible. 



Evidenee.— The case of C. AtUttnan dt Co. v. Richardson, (Ind.) 88 N. E. 
532, decides that in an action of tort (replevin) evidence in rebuttal of a 
breach of warranty is admissible. 



Insurance policy — Constrtuition of term " Inctmtestibfe " — Simpson et 
al. V. Life Ins. Co. of Virginia, 20 S. E. Rep. (N. C), 517. The Court, 
Judge McRae, dissenting, aflSrras that where an insurance company modi- 
fies a life policy by an agreement " that all restrictions of travel, occupa- 
tion, or residence expressed in the original policy." shall be waived, *and 
further agrees that from that time the policy shall be '* incontestible," and 
that when the policy becomes a claim the *' amount of insurance *' shall be 
paid on approval of the proof of loss, the provision in the original policy 
that in case of deaths by suicide the company shall be liable only for the 
*' net value of the policy" no longer remains in force. The basis of the 
argument seems to be that the quality of incontestibility could with no 
propriety be predicated by this contract of insurance if it was still allowed 
to the insurer to dispute its liability to the insured for the "amount of the 
insurance" upon the ground that the death was caused by any condition or 
agreement contained in this policy, or the application upon which this 
policy is issued." 

Measure of damages — False representations.— Morton, J., in Peak, etaJ.* 
V. trost, 38 N. E. R. 518, has decided that the plaintiff, on recovering a 
verdict in an action of damages, caused by false representations as to the 
breeding qualities of a horse, was also entitled to recover the cost of keep- 
ing said horse a reasonable time for the purpose of testing him. 

Misrepresentations by corporate officers. — The case of RothmiUer v. 
Stein, 38 N. E. 718, decides that where A receives two offers for his corpo- 
ration stock and seeks information from the directors of the corporation as 
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to its financial condition in order thai he may the better determine which 
oiBter to accept, and they make false representations as to the condition of 
said corporation, and A relying on said representations accepts the offer 
in which part of the purchase money is conditioned upon the payment of 
dividends by the corporation, they are liable in case no dividends are paid 
for the difference > etween what A actually received and what he would 
have received had he accepted the other offer. 



Mortgage — Preferring creditors, — In Heathman v. Rogers, 38 N. E. 
(111.) 577, the court decided that when a corporation is financially embar- 
rassed and a creditor knowing of their condition and desiring to aid such 
corporation agrees to permit a chattel mortgage to be kept from the record, 
and it is in fact not recorded until half an hour before the corporation 
assigns, such mortgage is void as an illegal preference. 



Promissory notes— Wait^er of Junnestead rights.— Tanner v. Mutual Ben, 
Bldg. Ass'n,, 20 S. £. Rep. (Ga,), 499 The plaintiff on appeal, who was 
the head of a family to whom a Ylu nestead had been set apart, gave a 
promissory note io which was an express waiver of homestead rights. 
According to the Greorgia statutes homestead rights cannot be waived. 
Acting upon this, the plaintiff, when sued upon his obligation, demurred, 
contending that the waiver of homestead in the note invalidated it. The 
Supreme Court overruled the demurrer upon the ground that the mere 
insertion of such a waiver in a promissory note does not render the note 
void as being contrary to the policy of the law. 



Street raUuHiy crossing steam railroad tracks,— As the right of way 
acquired by a steam railroad company across a street is subject to the ease- 
ment of the public in the street, and as the operation of a street railway 
imposes no additional burden on a street, a street-railway company, having 
acquired from the local authorities permission to build so as to cross the 
.tracks of a steam railroad company, has a right to construct its road across 
such tracks without compensation to the steam railroad company. Chicago 
A C, Terminal Co, v. Whiting, H. tSt E. C, St, Ry, Co., 38 N. E. R, 
(Ind.), 604. 



Ta.r for local improvements, — The laying of water pipes connecting all 
the buildings in a street with the main pipes constitutes a loca.1 improve- 
ment, for which a special tax may be levied, even though said mains belong 
to a private corporation. Palmer v. City of Danville, 38 N. E. R. (111.) 
1067. Bailey, J., dissenting. 



Taxation.^The capital stock of a private corporation is subject to taxa- 
tion for state and county purposes; and the corporation itself is liable for 
the payment of such tax on its stock as a whole, and not the individual 
stockholders for their respective shares. Charlotte Building and Loan 
Association v. Board of Commissioners, 20 S. E. Rep. (N. C.) 526. 
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TemanU til eofimum.— A suit may be maintained bjr a tenant in conmion 
of a revenioo subject to a life estate against bis cotenants before the 
expiration of the life estate. Drake v. Merble. 38 N. £. 654. 



BOOK KKVIEW. 

Handbook of thk Law i>f Contracts,— By Wm. L. Clark. Jr., autiior 
of Clark's Handbook of Criminal Law. One volume, pp. 923. St. 
Paul, Minn., West Publishing Co., 1894. 

This is the latest volume of the Hornbook Series of elementary text 
books. Like the other text books of the series, it is primarily a convenient 
book of reference for the elementary and general principles of the subject 
with which it deals. A statement of these general principles is printed at 
the beginning of each paragraph in heavy-faced type. Then follows an 
elucidation of this statement and the citation of authorities. Nearly 10,000 
authorities have been cited in all. 

For the benefit of students there is also a pamphlet of problems and 
questions arranged according to the chapters of the book. 

The author, in his preface, acknowledges an obligation to tlie works of 
Sir William Anson and Mr. Leake, whose works were often used in the 
preparation of this book. 
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KURTZ V^. HIBNER. 

Wills are by no means a modern invention. Foal* thousand 
years ago the Egjrptian disposed of his property by a will not very 
unlike ours of today. But in England, where feudalism reigned, 
testamentary disposition of land has been much opposed, and it was 
not until the famous Statute of Wills that the State readily con- 
sented to allow a will to set aside its right to direct the disposition 
of the deceased's property. 

Theories have been advanced as to how the adjustment is brought 
about between the conflicting wills of the State and of the testator, 
but the most plausible seems to be that advanced by a learned legal 
light, whose name is well known. It is that the will of the State 
always exists and attaches upon the property at the death of the 
testator, but that the State gives consent to set its will aside only 
upon the production of a valid will of the individual, drawn in the 
manner and having the qualifications prescribed by the laws of the 
State. So the testament must snflBciently comply with the legal 
formalities, and must clearly show the intent of the testator to 
entitle it to the force given by law. And, too, public policy demands 
that every precaution be taken that fraud may not be worked upon 
the intention of the testator. So the law requires that the inten- 
tion of the testator shall be^ather.ed from the will itself. The 
testator is dead and gone, but he has left a monument of his inten- 
tion as to the disposition of his property. We could not recall 
him, if we would, to ask him if he meant this or that. We can 
simply look at his will in the light of surrounding circumstances to 
find his intention. 

There are fixed rules of interpretation which the court applies^ 
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and an adherence to these sometimeB works an apparent hardship^ 
but can the law be relaxed in such a ease ? 

History teaches ns that while it is the policy of courts of justice 
to uphold a will where possible, yet they cannot relax from an 
adherence to the law, unless there can be found some '^ judicial 
loop-hole '' of escape — some forced construction or some adjudged 
exception. Were not a strict adherence to the rules of law required, 
we might be governed by the whims and caprices of the judges. 
It rather lies with the law-making power to aid those who su£Per 
from a strict construction of the law. The blame might better 
rest upon the legislators than upon the judges. 

Among the cases where a strict adherence to the rules of inter- 
pretation of a will has appeared to some to come amiss is the case 
of Kurtz V. Htbner^ decided by the Illinois Supreme Court in 1870, 
reported in the 55th Illinois, page 514. 

This case originated by a bill for a partition filed by some of the 
heirs of John Hibner, deceased, against Elizabeth Kurtz, daughter 
of the deceased, and her husband. On appeal to the Supreme 
Court of Illinois one of the chief errors assigned was that the cir- 
cuit court refused to hear parol evidence to explain the language of 
the will. The only provision of the will considered at any length 
by the court was the following: 

'^ Third. I give and bequeath to my daughter, Elizabeth Kurtz, 
all that tract or parcel of land situate in the Town of Joliet, Will 
County, Illinois, and described as follows: The west half of the 
southwest quarter of section thirty-two ' 32), township thirty-five 
(35), range ten (10), containing eighty (80) acres, more or less, 
together with all the appurtenances thereunto belonging or in any 
wise appertaining. '' 

The defendants offered to prove that the testator at the time of 
hia death owned only one eighty acre tract in township thirty-five, 
which was the one described in the bill; that a mistake was 
made in drafting the will by the insertion of the words '^section 
thirty-two, ^^ instead of "section thirty-three;*^ that Charles and 
and Elizabeth Kurtz had been in actual possession of the tract for 
a number of years, and, upon the repeated promise of the testator 
in his lifetime that he would give the same to Elizabeth, had made 
lasting and valuable improvements, at their own expense, on the 
land. This evidence was rejected by the court. 
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Mr. Justice Thornton, in rendering the. opinion of the court, 
says: 

'^ The law requires that all wills of land shall be in writing, and 
extrinsic eyidence is never admissible to alter, detract from or add 
to the terms of a will. To permit evidence, the effect of which 
would be to take from a will plain and unambiguous language 
and insert other language in lieu thereof, would violate the fore- 
going well estaUished rule. For the purpose of determining the 
object of a testator's bounty or the subject of disposition, parol evi- 
dence may be received to enable the court to identify the person or 
thing intended. In this regard the evidence afforded no aid to 
the court. The devise is certain, both as to subject and object. 
There are no two subjects-^no two objects." 

And again the court says: 

'^ The intention of the testator must prevail. How shall this be 
ascertained?" 

In answer, the court adopts the language of Chief Justice Mar- 
shall in Smith v. Belly (6 Peters, 74), which is as follows: 

''The first and great rule, in the exposition of wills, to which all 
rules must bend, is that the intention of the testator expressed in 
his will shall prevail, provided it be consistent with the rules of 
law." 

'* '1 his principle," the court continues, 'Ms asserted in the con- 
struction of every testamentary disposition. It is emphatically the 
will of the person who makes it, and it is defined to be the legal 
declaration of a man's intention which he wills to be performed 
after his death." 

The court further says, "the thing devised is certain and specific, 
section, township and range' are given. The evidence offered as to 
the mistake in the section would have made a new and different 
will. TSo doubt arises upon the reading of the will. Every mind 
is forced to the same conclusion, that the land devised, .the subject 
of disposition, is clearly and without the slightest ambiguity de- 
scribed. The language is not applicable to any other land. Ko 
extrinsic evidence then is needed to identify the thing intended. 
The intention is manifest from the words of the will. Wc think, 
therefore, there was no error in refusing the admission of extrinsic 
evidence to detract from or add to the terms of the will. There is 
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no Mnbigaity in this case as is nri^. When we look at the will, 
it IB all plain and clear. It is only the proof aliunde which creates 
any donbt and snch proof we hold inadmissible.'' 

The coort have qnite emphatid^ly denied the existence of an 
ambiguity in this case, bnt without fully explaining the lerm so 
used What is an ambiguity in its proper legal sense? Anderson's 
Dictionary of Law defines it to be "the effect of words that have 
either no definite sense or a double sense." He says also ''ambi- 
guity* or duplicity, is predicable only of language as to which it is 
necessary to make a choice of readings." Story on contracts, page 
272, says : ''Ambiguity is to be disiinguished from unintelligibility 
and inaccuracy, for words cannot be said to be ambiguous unless 
their signification seems doubtful and uncertain to persons of com- 
petent skill and knowledge to understand them." Wigram on 
Wills, page 174, says: "The term ambiguity does not include mere 
inaccuracy." 

A distinction is made between a patent ambiguity, or such a one 
as appears on the face of the writing itself, and a latent ambiguity, 
where the writing is perfect and intelligible upon its face, but 
from some circumstance admitted in proof, a donbt arises as to the 
applicability of the language to the particular person or thing. 

In Patch V. White (117 U. S. at 217) the court in speaking of 
latent ambiguities, says: " Snch an ambiguity may arise upon a 
will either when it names a person as the object of the gift, or a 
thing as the subject of it, and there are two persons or things that 
answer such description; or secondly, it may arise when the will 
contains a misdescription of the object or subject: as where there 
is no such person or thing in existence, or if in existence, the 
person is not the one intended, or the thing does not belong to the 
testator." 

But on a further examination of the authorities, we are inclined 
to believe that the term -ambiguity is more properly used in its 
original sense, that is, when there are two or more possible inter- 
pretations of the word6 of a will, or when the description is 
conflicting, and part describes one thing and part another. This 
seems to be the correct use of the word, rather than to apply it, as 
many courts have done, when there is bat one possible interpreta- 
tion, and that happens to be the one not expected; as for example 
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where the property described in the will does not belong to the 
testator^ or the person is not the one naturally expected nnder the 
circamstances. Bnt here the courts have attempted to apply the 
term ambignons to the intent of the testator as shown in the will, 
because of the probable existence of a different intent in his mind 
when he made the will. So the ambigaity would arise from the 
intent he clearly expressed in the will and the intent that popular 
opinion would suppose he had at the time he made the will. But 
the law does not deal with probabilities, but with facts, and so is 
laid down the well-known rule that the intent of the testator is to 
be gathered from the will as read in the light of surrounding cir- 
camstances. But it is the intent, which one acquainted with the 
surrounding circumstances of the testator would suppose he h^d, 
that many would like to bring forward to introduce an ambiguity, 
while there is not the slightest trace of an ambiguity in the will. 
This position, we think, would be unwarrantable, for, while the 
surrounding circumstances may be referred to to explain the 
meaning of a doubtful phrase or term, we do not understand they 
can be used to introduce an entirely new intention into a will where 
there is already manifest a clear intention. The American and 
English Encyclopedia of Law, in reference to latent ambiguities, 
says: ''Evidence is received, not for the purpose of importing 
into the writing an intention not expressed therein, but simply 
with the view of elucidating the meaning of the words employed; 
and, in its admission, the line which separates evidence which aids 
the interpretation of what is in the instrument from direct evidence 
of intention independent of the instrument, must be kept steadily 
in view; the duty of the court being to declare what is written in 
the instrument, not what was intended to be written.^' 

But now arises the question, when is parol evidence admissible 
to explain an ambiguity? Jarman on Wills, page 434, says : 

'< The admission or rejection of parol evidence is commonly said 
to depend in all cases on the canon which rejects it in the case of a 
patent ambiguity, and admits it in the case of a latent ambiguity. 
In the latter cai|e, ambiguity raised by parol evidence may, it is 
said, be fairly removed by the same means. But upon examination 
the maxim proved not to be a universal guide; for, on the one 
hand, there are many recognized authorities for the admission of 
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parol eTidence to explain ambiguities occarrixig on the face of the 
will, while, on the other hand, the existence of a latent ambignity 
will certainly not, as appears sometimes to have been supposed, 
warrant the admission in all cases indiscriminately of parol evidence 
to show what the testator meant to have written, as distinguished 
from what is the meaning of the words he used.'' 

While we hardly think the canon previously referred to is 
entirely destroyed, we will find that there are many exceptions 
to it. 

What is the meaning of the words the testator actually used — 
what is the intention manifested by these words^-are the questions 
we understand to be for the consideration of the court, and not 
what other intention might he have had at the time he made the 
will or what probably did he have. For thia would lead the judi- 
ciary into the realm of uncertainty and of probability, and out of 
that of facts and actualities. It, too, would open a great field for 
fraud, for an almost entirely new will could be made for the testa- 
tor by his ** friends and relatives,'' who could show that he never 
intended to say what he did but rather something entirely different. 

A will is a solemn declaration, and it can hardly be supposed 
that, as a general rule, a man hurriedly decides how or to whom he 
will bequeath property and what property will be the subject of his 
disposition. We think generally that a man would not perform 
this most solemn act, without having carefully considered the sub- 
ject, though possibly it may have been years previous to the actual 
making of the will. 

So it seems that, though a will is not to be so strictly construed 
as is a contract, yet great weight should be attached to the actual 
words of the testator and his intention th'erein expressed, and no 
new unexpressed intention should be permitted to be introduced. 
This view we see the court in Kurtz v. Hihner maintains. They 
say but one intention is manifested in the will and that the court 
must uphold. Where the words of a will give but a single de- 
scription of its subject or object and that apparently erroneous or 
not to be expected under the circumstances, we think no other 
i;erm can correctly be used to characterize this state of affairs than 
the single word '' mistake." This is the view taken by Justices 
Woods, Mathews, Gray and Blatchford in their dissenting opinion 
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in thatch V. Whife, referred to aboye, and it is well known to all 
students of the law that a court cannot in so many words correct a 
mistake in the will. So we must conclude that, when the testator 
has been so unfortunate as to set forth his intention in a will by a 
single description of the subject or object, and that being appar- 
ently erroneous, with no other means of identifying the correct 
subject or object, it must be classed as a mistake pure and simple, 
and the courts cannot uphold the view that the apparent mistake 
can be corrected. But, as soon as another correct description or 
means of identification, however slight, is added, it then becomes 
an ambiguity, and the court can give relief by allowing parol evi- 
dence to be introduced to determine which is the true intention of 
the testator. 

This the Supreme Court of Illinois could not find in the will of 
John Hibner, for the only possible means of identifying the proper- 
ty devised was by the legal description given, which, unfortunately, 
was inaccurate, so the devise could not be upheld on that ground. 
This view of the law, however, has not been readily accepted by 
many, but has occasioned much discussion among the legal lights. 
Judge Redfield, of Vermont, being numbered among the chief dis- 
senters. 

In an article in the American Law Register (10 New Series at page 
253), Judge Bedfield most bitterly attacks the decision of the court. 
He says : 

'' But that the decision is fatally and flagrantly erroneous, there 
can be no more question or doubt than of the axioms of geometry, 
or propositions in the most exact sciences. There is no proposition 
in the law of evidence more unquestionable than that the evidence 
offered was admissible in the construction, and with that aid the 
devise should have been upheld. '^ 

We can hardly think that the decision of the court in this case is 
'^so fatally and flagrantly erroneous^' but that it will merit the 
honest investigation of any fair minded student of law. 

In the same volume of the American Law Register, Judge 
Caton, of the Supreme Bench of Illinois, defends the view of that 
court in an able article. While in the Legal News of March 18th, 
1871, Mr. Julius Rosenthal, of the Chicago bar, returns the com- 
pliment of Judge Redfield in a very sarcastic style. He ent«>rs 
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into a caref q1 consideration of the cases cited by the worthy Judge 
and attacks him upon his own gronnd. 

Mr. Bosenthal remarks that '<!. F. B./' as Judge Bedfield 
signed himself » would like to make the will ambiguous by dropping 
''section 32^ and so make the description apply to thirty-six 
sections instead of to one, and then by some process admit parol 
eyidence to explain the ambiguity thus created. He suggests that 
it would be an easy way to change a will, and that the judge should 
get ''the process patented." 

No doubt it would be highly interesting to enter upon a review 
of the cases which Judge Bedfield has cited as so clearly showing 
the error of the court in Kurtz v. Hibner, but space will not 
perlnit such an undertaking. Suffice it to say simply that an 
examination of these cases has convinced us that not a single one is 
decided upon the state of facts similar to those in Kurtz v. Hibner^ 
and so not one can be said to be well in point. One is the case of 
a patent ambiguity, the others being cases where, with a single 
exception, there was sufficient, correct description to identify the 
property after the erroneous part, creating the ambiguity, was 
rejected. In one, however, the court decided that not enough 
would remain for identification and so extrinsic evidence was not 
admitted. 

We regret that so learned a judge has not used more care in the 
selection of cases to sustain the point in discussion. In one or two 
cases he has relied too much on his own work on Wills, the author 
of which in turn has in many instances relied upon the reporter's 
syllabus, where the really important part of the decision was 
omitted. However, for some reason, his Honor from Vermont has 
forgotten to include any Illinois cases among his citations, possibly 
because he could not find any to his taste. But without searching 
for precedents, let us see how the law of Kurtz v. Hibner has stood 
the test of later decisions in this State. 

In the case of Bishop v. Morgan, in 1876 (82 111. 351), the court 
could not be convinced that a devise of a "quarter section of land 
containing forty acres, more or less,'' was a patent ambiguity, they 
holding to the rule that "quantity is never allowed to control 
courses, distances, monuments or natural land marks;" and, too, 
they were unable to distinguish the case from that of Kurtz v. 
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Hibner^ of which case they approTed^ so they refused to admit ex- 
trinsic evidence. Mr. Justice Dickey, howeyer, in a better opinion, 
dissented, holding that the case at bar was manifestly different 
from Kurtz v. Hihner, in that it was a patent ambiguity and ex- 
trinsic evidence clearly should have been admitted. 

The will in Emm$rt v. Hays, decided in 1878 (89 111. 12), con- 
tained two quite complete descriptions of the devised property, in 
one of which the wrong section was given. The court allowed one 
of the descriptions to be rejected, leaving the other and true one 
in force. They took pains to distinguish the case from that of 
Kurtz V. Hibner, where there was but one description. 

In Bowen r. AVen, in 1885 (113 111. 53), the subject of the 
devise was ''my house and lot in the Town of Patoka, Illinois, 
known and described as follows: The north two-thirds of lot num- 
ber nineteen, block number ten. Railroad Addition to the Town of 
Patoka, Illinois " The testatrix did not own any of lot nineteen, 
but of lot twelve, and the court held that the description would be 
sufficiently accurate without the number of the lot, consequently 
that part of the description could be rejected. In referring to 
Kurtz V HibtiBr^ from which the court distinguished this case, 
they say: ''But this case is not like that There the land was sit- 
uated, as described in the will, in one section, and it was proposed 
to prove that it was in fact a different section. There the naming 
of the section was essential and controlling, because no other 
controlling description was adopted. '' 

But*the later case of Decker r. Decker, decided in 1887 (121 111. 
341), is hardly to be reconciled with Kurtz v. Hibner. In this 
case of the construction of a will, the property devised was de- 
scribed as "Twenty acres off the west half of the northeast quarter 
of the northeast quarter of section thirty-three, etc.'' The testator 
did not own this land, but rather the northwest quarter of the 
northeast quarter of that section, and this appeared of record to be 
the only land which he owned in that section. 

The court, in its opinion, after a review of a number of cases not 
well in ppint, reasons thus : " It seems clear to us from the will 
itself, that the testator intended to devise all hi& estate (there being 
a residuary clause in the will). Not only so, but it was his inten- 
tion to devise ' my real estate' — not real estate which he did not 
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own. It seems very clear to na, also, that he intended his son 
should be a prominent sharer in his bounty/' And the court con- 
clndes that thereby a latent ambiguity arises. So it seems certain 
that the testator intended to devise, lands which he owned in the 
northeast quarter of section thirty-three^ and consequently, there 
could be no doubt that the land the testator had in mind was in the 
northwest quarter of the northeast quarter instead of the northeast 
quarter of the northeast quarter, as he really says. And so they 
justify the rejection of the erroneous quarter section and the adop- 
tion of the word m^ to identify the lands. 

In a feeble attempt to distinguish the case of KuHz v. U bner, 
the court says: 

'' In that case the frame of the bill and the offered evidence all 
proceeded upon the theory that a court in chancery might reform 
a mistake in description. * * « There was no pretense iu that 
case, that by rejecting so much of the description as false, enough 
of the description remains so as that the lands devised. could be 
identified. The moment that the numbers of the sections were 
rejected, the devise failed for uncertainty. The only means of 
identification furnished by the description of the will lay in the 
numbers of the sections. When they were rejected, nothing was 
left by which the lands intended to be devised could be located 
within any one of the thirty-six sections in the township, unless new 
numbers of sections could be inserted in the description. To have 
done this would have been to add to the will, to substitute words 
not used by the testator in place of those used by him — in effect to 
make a will for the testator. '' 

But the court in Decker v. Decker have either been exceedingly 
careless in their examination of Kurtz v. ffibner, or else they have 
adopted a very polite method of overruling that case; for, with a 
very similar state of facts and much the same contentions raised, 
they have reached a directiy opposite conclusion. It was certainly 
contended by the appellants in that former case, as their brief will 
show, that, after rejecting the number of the section, enough 
would remain to show the property intended, and so parol evidence 
was admissible to explain the latent ambiguity. The fact of a 
mistake in the will was only referred to incidentally, it not being 
relied upon as the primary grounds for relief, as this later court 
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intimated. But what does the oonrt in Decker v. Decker mean 
when they say in reference to the rejection of the numbers of the 
sections in Kurtz v. Bibner, — "when they were rejected, nothing 
was left by which the lands intended to be devised could be located 
within any one of the thirty-six sections in the township, unless 
new numbers of sections could be inserted in the description"? 
They seem to forget that they have already consented to reject the 
description of the quarter section and make apply any one of the 
four quarter sections of the section. Do they mean that such a 
thing can be done when the choice is to be made out of four 
possible pieces of property, but not when there are thirty-six possi- 
ble pieces of property? Yet this is in effect what they have said, 
though it is inconsistent indeed. 

But in Kurtz v. Hibner the contention about the rejection as 
surplusage was "nipped in the bud'' by the court's very wisely 
finding that the fact that John Hibner did not happen to own the 
property which he had described was not sufGicent to create an 
ambiguity, and so the admission of extrinsic evidence could not be 
considered. But this point was decided the other way in Decker v. 
D cker, so that whatever the court may have said they, in effect, 
directly overruled Kurtz r. Hibner by holding that it can be 
presumed that the testator intended to give property which he 
owned and so an ambiguity would arise when the property described 
did not belong to him. Which is the true view to be taken of this 
vital point, we will not for the present consider. 

Let bs look at the late case of Bingel v. Volz, decided in 1892 (142 
111. 214), a case which came before a court, four of the judges of 
which were on the bench when Decker v. Decker came up, and, 
since there was no dissenting opinion in either case, we must con- 
clude that the same four, as a majority of the court, had a voice in 
deciding both cases. 

Here the case originated by a bill for partition. The testator 
had devised "Seventy acres off the south side of the north one-half 
of the northwest quarter of section sixteen, etc.'' But the property 
of the testator was the south half of the northwest quarter and the 
north half of the southwest quarter of the section given. It was 
attempted to show that it was seventy acres off the north half of 
the southwest quarter, instead of the uorthwest quarter, that the 
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testator intended to give, and so it was contended that there was a 
latent ambgnity introduced by the fact of non-ownership of the 
property deyised, and, the &Lse part thus being rejected, enough 
would remain to identify the proper^ty intended. But Mr. Justice 
Bailey, in the opinion of the court, says : '' The counsel for the 
appellant, while admitting that equity will not entertain a bill to 
reform a will, seems to be seeking to accomplish essentially the 
fame thing under the guise of an attempt to construe the will/' 
The court further says, that it is admitted that the terms of the 
will are clear upon its face, but it is attempted to raise a latent 
ambiguity, which may be removed by extrinsic eyidence. But, 
while it is the purpose of the court in the construction of a will to 
seek the intention of the testator, not that which- existed in his 
mind at the time he wrote the will, but that which he expressed 
in the will, and though surrounding circumstances may be referred 
to for aid, they cannot be resorted to ''for the purpose of importing 
into the will any intention which is not there expressed. '^ The 
court cites at some length Kurtz v. Hibner, and approves of the 
same. 

They then say: ''We are aware that other courts whose opinions 
are entitled to the highest consideration have gone considerably 
farther than we have been disposed to do in holding, that mistakes 
of the character of the one presented here, constitute cases of 
latent ambiguity which may be explained, and, in effect, corrected 
by extrinsic evidence." Just what the court here means is hard 
to tell, but if the paragraph is punctuated correctly, we must con- 
clude that they imply that there is a latent ambiguity in the case 
of Decker v. Deckw, but not such a one as can be corrected by 
extrinsic evidence. While if a comma were inserted after the word 
ambiguity, they would seem to imply that no ambiguity here exist- 
ed, but we must take their language as it is written, for the court 
must be responsible for the consequence of their own punctuation. 

The court continues that there are plausible reasons for holding 
otherwise, but the question is so well settled in this State that it 
would not be well to change the existing rule, for a change now 
would have a retroactive effect in unsettling many titles. So they 
hold that the settled rule of law must be maintained even though 
in some cases it defeats the real intention of the testator. They 
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say that Decker v. Decker has been brought to their attention^ 
though they yery adroitly avoid expressing an opinion on that case^ 
yet their words seem to show that they do not approve of its de- 
cision. If there had been repugnant elements in the description in 
Bingel v. Voh, and enough would remain after rejecting to iden- 
tify the property^ the court admit they would have been able to 
give relief^ but they can find no such state of facts in the case, con- 
sequently the pi^perty cannot pass. 

In the case we have just considered, we find a state of facts very 
similar to those in Decker v. Decker, and with just the opposite 
result reached. In Dicker v. Decker it was successfully attempted 
to reject the erroneous quarter section of a quarter section, while 
in Bingle v. Vok the attempt to refect the erroneous quarter sec- 
tion failed; in neither case was there anything to show the owner- 
ship of the testator. In Decker v. Decker the court allows a pre- 
sumption of ownership to raise an ambiguity, when the property is 
not owned by the testator, while in Bingle v. Volz, they seem to 
say that the fact of non-ownership will not constitute such a case 
of latent ambiguity as may be explained by extrinsic evidence. 
Thereby they seem to imply that the fact of non-ownership does 
raise an ambiguity, but not such a one as the court can aid. So we 
must believe that Bingle v. Volz overrules Decker v. Decker in one 
point in almost as polite a manner as did that case overrule Kurtz 
V. Hibner, though in no two of these cases does the reasoning seem 
exactly the same. For in Kurtz v. Hibner, while the court does 
not directly discuss the question of ownership as raising an ambi- 
guity, they deny the existence of an ambiguity, and this being the 
only ground upon which an ambiguity could probably be raised, 
together with later light thtown upon the decision by Mr. Justice 
Caton, who was a member of the same court at a later period, it 
would appear that the court denied the presumption of ownership. 
In Decker v. Decker the court directly maintains tfaat^ there was a 
presumption of ownership and consequently a latent ambiguity 
which could be explained by parol. But in Bingle v. Vo^z, the 
court, in a very indirect way, admitted there was a latent ambi- 
guity, though they did not say there was a presumption of owner- 
ship. 

So we see that a review of some of the leading cases in our state 
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shows that they all accept of the general rale that^ when a latent 
ambiguity is said to exist in a will, if there is found to be a suffi- 
cient correct description to identify the subject or object, which it 
is claimed was intended by the testator, remaining after the rejec- 
tion of the erroneous portion, then the court will allow extrinsic 
eyidence to be introduced to create the ambiguity and to remove it. 
Thus it would seem that it is a condition precedent to the admis- 
sion of extrinsic evidence that it be shown sufficient description 
would remain to identify the property after the rejection of the 
erroneous part. This, we take, is the generally accepted rule 
throughout the United States, but the difficulty arises in its appli- 
cation. In the first place, we find the courts differing as to when 
an ambiguity can be said to exist With an almost identical state 
of facts, it was decided in Kurtz v. Hibner that there was no 
ambiguity, while in Decker v. Decker the court emphatically 
declared the existence of one. Without considering the question 
to a greater extent let us note the circumstances of these three 
cases and see what considerations induced the decisions. 

In each case it is strongly contended by counsel that there is a 
latent ambiguity in the will under consideration, for no man could 
intend to give property which he did not own. But is this suppo- 
sition correct? ** To maintain this assumption,'^ says Judge Gaton, 
'' we must find that the court, as a matter of law, must declare that 
it was impossible for the testator to devise property to which he 
had not a present title, when there is no expression in the will inti- 
mating such purpose.'' 

While we must admit that testators generally do not do such a 
thing, yet we can readily conceive how many such cases would 
arise, and we doubt not that such do arise. 

The testator may think that he is the trae owner of the land 
deyised, or he may mistake this piece of land for another piece of 
land which he does own, er he may have in view an intended pur- 
chase of the land, or he may wish to bring about a case of election, 
or he may wish to use this means to disinherit a relative. And so 
we might multiply cases, /or human nature is so often a puzzle 
and eccentricity is so common that it would be exceeding hard to 
say that a man must intend to do this and cannot intend to do 
that. Experience teaches us that it is not always safe to say just 
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what is in a man's mind, until he has given outward expression to 
his thoughts. Then, again, a man will not do as he says he intends, 
60 that it would not be safe to say that, when he has promised to 
devise property to a relative, he must necessarily do so, and*until 
he has actually done so, it is not possible to say that he even 
intended to do so. But, you may say, this is not the general- rule. 
True, but must courts in construing wills go by the general rule of 
human nature— nnust they sit as judges of the probability of a man's 
intention? We understand this is not the case. They deal with 
expressed intentions only. As a. general rule, a testator would 
include all his property in his will, but the law does not seem to 
make such a presumption. The court does not favor -the devisee 
to such an extent as to make many presumptions in his favor, but 
on the contrary, the presumptions are usually against him and he 
must overcome them. 

So in this case, we cannot think that it is so nearly impossible 
for a man to devise property which he does not own, that the pre* 
sumption will be justified that it is his property which he has 
intended to devise. Thus we must think that the court in Kurtz 
V. Hibner waa justified in denying the presence of an ambiguity in 
the will. 

But what amount of perfect additional description is necessary to 
justify the admission of extrinsic evidence? We find that the 
courts will often rely upon apparently unimportant words and 
phrases to identify the property. ''The Big Spring, situated 
thereoil," '' In the possession of R. H.," '' being the same I pur- 
chased of J. P.," or even mere ownership, directly or indirectly 
stated, have all served to uphold wills, but the only case as yet 
called to our attention, in which the court upheld a devise upon an 
implication of ownership is Decker v. Decker, but upon this very 
point the later case of Bingel v. Volz overruled that decision, this 
latter seeming to be one of those rather rare cases where the court 
admitted that, though there was an ambiguity present, yet there 
was not sufficient in the will to identify the property, hence the 
devise must fall. 

This latter position we can hardly admit, even though in the end 
it effects what seems to be the correct law upon the subject. But 
we will not be permitted in this article to fully state our views on 
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this panicalar point Neither do we feel jnstified in entering into 
a farther diflcassion of the nnmerons and perplexing qnestions 
which arise in the mind of him who doTotes some time to the study 
of Kurtz V. Hibner and kindred cases. 

In closings in answer to the qnestion is Kurtz v. Hihnw law in 
Illinois today, let us state, that a consideration of the cases seems 
to show that it is well recognized as snch, in so far as it refuses to 
admit extrinsic eyidence in explanation, when the property 
described in the will does not happen to belong to the testator. 
But, in that it regards such a state of facts as no more than a 
simple mistake and refuses to regard it as an ambiguity, the law 
seems to have been somewhat unsettled by the rather obscure 
decision of the court in Bingely. Volz, and it would be difficult to 
tell just what will be the decision in a later case upon this point. 

Chicago, 111., February, 1895. 

Edward Lbb Hollett. 
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COMMENT. 



\17E like the index pages of the National Beporters^ because their 
^^ headnote makers often enlighten (designedly^ no doubt) the 
tedious task of the conscientious peruser by bits of amusing law. 
Take, for instance, the following: ''Domicile : Where a resident 
of Pennsylvania goes to Illinois, and from thence to Galifomia, there 
is no presumption that he was a resident of Missouri." 

True; nor that he lived in Ohina, nor that he was massacred in 
Armenia, nor that he ''was with Grant." 

No wonder that young men crowd into the profession nowadays 
under the impression that it is as simple a business as building a 
twelve-story "sky-scraper" or peddling oranges, for if the law stu- 
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dent were to read rach propoeitioiiB wiihont being told that they 
were designedly hamorons, he wonld readily belieye that the law 
consisted mainly of common sense. Of oonrse the credit for* this 
proposition cannot be given to the Missouri court which decided 
the case, for it decided in fact a very different thing. 



T^HE fact is the courts themselves can seldom be credited with a 
^ sense of humor. Take the following decision of the Texas 
court of civil appeals in Mutual Life Ins, Co. of New York v. 
Simpson (28 S. W. 837). The deceased Mr. Simpson, it seemed, 
had in an insurance application answered ''not at all'' to the ques- 
tion ''Do you ever drink wine?'' The defendant's evideiice was that 
"at some time during his residenceat Bryan, Simpson wasconsidered 
a drinking man, and at that time he drank freely, and even excess- 
ively," and that "after he moved to Eagle Pass he was not addicted to 
any such habit, though he occasionally would take a drink." But the 
court wishes it understood that, even "taking the testimony of the 
defendant at its strongest," Mr. Simpson must not be regarded as 
having falsified in his application, and that "the jury was amply war- 
ranted in finding that this answer of the insured was true." It is no 
doubt outrageous for a finical New York insurance company to at- 
tempt to discourage the thrift of respectable citizens who are "drink- 
ing men " and " even drink excessively," and it is well for them to 
understand that Texas will not calmly suffer such an interference 
with the inalienable rights of a bonpere defamille, who is entitled 
not only to be free, but to drink freely, and "even excessively." 
Let them take notice, then, that for a Texas man to say that he 
uses wine "not at all" does not mean that he does not " drink 
freely " nor "even excessively." We suggest, however, that per- 
haps a more effective support for the decision might have been 
found if the Texas court had taken judicial notice that "whiskey" 
is not "wine," and that whiskey is the State drink, and hence 
one might drink wine "not at all," and yet in Texas drink whis- 
key "freely" and "even excessively." 



A WARNING comes just in time for those clergymen of Oshkosh 
and Milwaukee who are starting a crusade against dancing, 
charity balls, etc. Have they ever thought of the possibilities of a 
libel suit ? For they exist, and are imminent, if St. James Mili' 
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iarg Academy v. Oaiser (28 S. W^ 851, Mo.), is right, and it se^ms 
to be. The plaintiff corporation allowed its Btndents to hire a 
dancing teacher and take lessons within its walls. The ministers 
of the town, led apparently by Mr. Gaiser, drew np a protest call- 
ing attention to this academic revelry, and called upon the good 
people of the town to withdraw their patronage. Bat nnfortu- 
nately the said Gkdser overflowed in his statements, and charged the 
institution with being '' harmful to the moral and religions interests 
of our community;" and this charge is now declared, if true, to be 
libelous per $e, as imputing unfitness of the institution in its trade 
and business. The jury must decide whether the charge is true or 
not, so that the defendants may still escape. Why do they not, 
however, rather demand by quo tbarranto a forfeiture of the 
plaintiff's charter, on the ground that terpsichbrean training is not 
a legitimate function of a military academy? Still, they have per- 
haps had legal advice that dancing is, and has been, one of the 
essential accomplishments of an army oflScer, the world over, 
whether he be a Prussian aristocrat or one of Charles Lever's dash- 
ing lady-killers or one of our own Indian-fighters; and so perhaps 
the ministers have wisely declined to attempt this remedy. 

AN IMPORTANT DECISION.— The inflexibility of our law 
^^ has sometimes caused criticism, but the law remains inflexible 
notwithstanding. Not long ago a man named Wilson was killed 
by a man named Starr in the Indian Territory. Wilson was assist- 
ing the United States marshal in executing a warrant for the arrest 
of Starr when he was shot by Starr. In his charge to the jury at 
Starr's trial, the judge said : *' What was this posse to do ? What 
was he commanded to do? To go into the Indian country and 
hunt np Mr. Starr, and say to him that on a certain day the judge 
of the Federal Court at Fort Smith will want your attendance at a 
little trial down. there, wherein you are charged with horse-stealing, 
and you will be kind enough, sir, to put in your attendance on that 
day ; and the judge sends his compliments to you, Mr. Starr. Is 
that his mission? Is that the message from this court that is to be 
handed to Mr. Starr upon a silver platter, with all the formalities 
of polite society?-'* After due deliberation the jury found Mr, 
Starr guilty of murder. 
The Supreme Court of the United States, in reversing the judg- 
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ment of the Oircnit Courts aaid : ** Whatever jipecial neoenity for 
enforcing the Inw in all its rigor there may be in a particular 
quarter of the conntrj, the mlee by which and the manner in 
which the adminiBtration of justice should be conducted are the 
same eyerywhere, and argumentati?e matter of this sort should not 
be thrown into the scales by the judicial oflScer who holds them.'' 
FuUer. 0. J., in Starr v. U. S., 153 U. S. 614, 627. 

It is therefore settled by the highest authority that eyen the 
necessity of ridding the world of horse-thieyes will not justify a 
departure from precedent, thus correcting an impression to the 
contrary, which has caused the accidental death of so many horse- 
thieyes in the western states. The Supreme Court, howeyer, does 
not impugn the decision of the Arkansas jury that the laws of 
etiquette do not require that a warrant for the arrest of a horse- 
thief must be presented to the gentleman on a silyer platter. 

It is a mere trifle, and yet we must call attention to the fact that 
the report in this case speaks of the late Mr. Wilson as being "a 
white man and not an Indian.?' What the decision would haye 
been in case Mr. Wilson had been a white man and an Indian is 
not stated, which is a great pity, since but for this unfortunate 
omission, this case might haye furnished material to Bichard 
Mansfleld for a new play, surpassing in interest even ''Dr. Jekyll 
and Mr. Hyde." B. A. H. 

CDf DE SIECLB JURISPRUDENCE.— The long-felt want of 
^ a scientific classification of law has at last been filled. This 
triumph in jurisprudence is now un fait accompli, and it will 
rejoice the hearts of all loyers of athletics to know that the juridi- 
cal laurel must be awarded to an institution which has already 
achieyed many glorious yictories in our Olympian games. The 
following extract from the current catalogue of a well-known 
Eastern uniyersity is self-explanatory : 

''The course on Contracts is the most extended, as it is the most 
important, in the school. It occupies a great part of the time of 
four of the professors and seyeral of the instructors during the 
graduate and undergraduate courses, and embraces, among other 
important topics, those of Agency, Bailments, Bankruptcy and 
Insolyency, Bills and Notes, Consideration and Assent, Contract 
Liabilities of Infants and Married Women, Liens, Marine, Fire and 
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Life Insurance, Partnership, Salei^ Shipping, Sureties, Trademarks 
and Telegraphs. Cottaieral to this course are four others, one on 
Wills, in which the law of testamentary dispositions and executor- 
ship is examined; another on Patents in which the nature of patent- 
able inyentions, the mode of issuing letters patent, and the reme- 
dies for infringement are considered; a third on Corporations in 
general, treating the law goyeming the organization, privileges, 
duties, and liabilities of all incorporated bodies; the fourth on 
Public Corporations/' 

We cannot quote further, but the foregoing extract is sufficient 
to show that the permanent foundations of a scientific jurisprudence 
have at last been laid. 

COMMON CARRIER.— Contract Limitikg Liability.— ITa- 
bash R. Go. v. Brawny 39 N. E. 273. The Supreme Court 
of niinois in this case has reiterated the rule prevailing here, con- 
cerning the right of the carrier to limit its liability in cases of 
gross negligence. 

It appears that by the eleventh section of the contract between 
the parties that ^ 'the party of the first part should not be liable for 
more than $100 on account of loss or injury of any horse or other 
animal received or carried by said party of the first part/' Brown 
did not have his attention called to the fact that because of this 
special contract, he was receiving a lower freight rate than he other- 
wise would have received, nor in fact did he know of any other rate. 
The CQurt, however, did not consider the question of notice, pre- 
ferring to place its decision upon the broader ground that a com- 
mon carrier, **cannot relieve itself by contract from any portion of 
the loss sustained by the consignee upon goods in possession of the 
carrier and being transported by it, resulting from gross negligence. '^ 

This doctrine that the carrier cannot limit its liability by con- 
tract in cases where the loss is occasioned by the gross negligence 
of the company, is peculiar to Illinois and one or two other states. 
For Illinois authorities see: R. R. Co. v. Morrison, 19 111. 136; 
Arnold V. Ill Central R. Co., 83 111. 273; Openh&imer v. United 
States Express Co., 69 111. 62; C. i& N. W. R. R. Co. v. Chapman, 
133 111.96. 

It is probably well settled today that a carrier may, by special con- 
sent, if the shipper knows and agrees to the provisions, limit his 
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liability against risks other than ihose occurring through his negli- 
gence. 6 Hun, 382; N. T. Steam Navigation Go. v. Merchants 
Bank; Hani v. E. B. Co., 112 U. S. 331; Belger v. Dinsmorey 51 
N. Y. 166. 

It is equally clear that no contract which contemplates total 
exemption from liability, in cases of loss or destruction by the negli- 
gence of the carrier, will be upheld. But whether the carrier can 
enter into a stipulation by which his liability is to be limited^ 
where loss comes through his negligence is a question upon which 
the authorities are in hopeless conflict^ but the majority of the well 
considered decisions seem to force the conclusion that such a pro- 
yision is against the policy of the law, and therefore void. Hutch- 
inson on Carriers, sec. 260, and cases cited; 2 Am. & Eng. Enc. of 
Law, 822. 

In Louisville (6 N. R. Co. v. Wynn, 1 S. W. 311, the court sayp : 
'* The carrier cannot, by contract, excuse itself from liability for 
the whole, nor any part of a loss brought about by its negligence. 
To our minds it has been perfectly clear that two kinds of stipula- 
tion — that providing for total, and that providing for partial 
exemption from liability for the consequences of the carrier's negli- 
gence — stand upon the same ground and must be decided by the 
same principles. If one can be enforced the other can; if either is 
invalid both must be held to be so. * ♦ ♦ " 

The same words, it seems to us, can be justly applied to the 
Illinois doctrine. Leaving out of consideration the diflBculties of 
determining what constitutes slight and gross negligence, it appears 
very difficult to see the logic or force of the rule that says that the 
carrier can absolve itself from liability in cases of slight negligence 
but cannot do so where the negligence is gross. 

If public policy demands that the latter class of contracts should 
be. declared void, it as certainly demands that the former class 
should be likewise held void. The purpose of the law of carriers 
has ever been to protect the interests of the shipper by requiring 
the utmost care and diligence on the part of the carrier. The 
severe rigid policy of the law which, in the early history of the sub- 
ject, said that the carrier shall be liable for any losses unless caused 
by vis major or the king's enemies, must today dictate that no con- 
tracts relieving carriers from liability in cases of loss by negligence 
shall be valid. Any contract which not only makes it possible but 
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is very liable to cause the carrier to use less diligence than it other- 
wise would should be looked upon with great suspicion as jeopard- 
izing the business interests of the community. 



pvONATIO MORTIS CAUSA— REVOCATION.— In the case 
^ of Brunson, ef al, v, Henry, et al (39 N. E. R 256) the 
Supreme Court of Indiana decided that a donatio mortis causa is 
not revoked by a subsequent will of the donor bequeathing the same 
property to another. ''It seems to be well settled by the courts 
that a subsequent will made by the donor^ bequeathing to another 
what has already been given as a causa mortis (sic. ) willnot revoke 
the gift. The will only speaks from the death of the testator, and 
at his death the gift, which before was ambulatory like the will, 
becomes absolute and irrevocable.'^ 

The court relied upon the following cases : 

Jones V. Shelby, Finch Free. 288, a case which we do not con- 
sider in point. 

Hambroohe v. Simmons, 4 Buss. 25, where it was left as a quaere 
"Whether a donatio mortis causa is avoided by the fact that a will 
or codicil is subsequently made?'^ The case is not authority for 
the doctrine, in support of which it is cited, and leaves the ques- 
tion an open one. 

In Nichols v. Adams, the court said, argustido,- ''A subsequent 
will which becomes operative only when the period of reclamation 
is past, and when the gift has become absolute by the events of the 
contingency, is not an effective act of revocation.'' The case went 
up on exceptions to the charge of the trial judge and the state- 
ment above was not necessary to the decision of the case. 

In Emery v, Clough, 63 N. H. 552, the court said, obiter, ''A 
gift causa mortis is not revocable by will, for as a will does not op- 
erate until the decease of the testator and the donor at his decease 
is divested of his property in the subject of the gift, no right or 
title to it passes to his representatives." 

In Merchant v. Merchant, 2 Bradf . Sur. 432, the court said : 
'*It is true, that a will does not revoke a donatio mortis causa; but 
the reason is, that the will does not speak till the testator's death 
— till the very moment the donation by its terms has become abso- 
lute, when, of course, it is too late to revoke it. On the donor's 
death, the donee's title becomes absolute, and therefore irrevocable 
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• 
by a will, which, from its nature, is inoperative d iig the donor's 

lifetime, the only period during which the donation could be 
revoked." The court, however, held the gift revoked, by acts of 
donor, indicating an intention that the gift should be revoked. 

The elementary writers, relying upon these same cases, seem to 
consider the law as established in accordance with the doctrine of 
the Indiana case. Thornton on ^' Gifts and Advancements,^' p. 43; 
Williams on ''Executors,'* vol. I, p. 781; "Am. & E. Enc. of 
Law,** vol. Vni, p. 1361. 

We have not been able to find any further authorities in support 
of this doctrine, and there seems, to be only one case contra. 

In Jayne v. Murphy, 31 111. App. 28, the court held, without 
argument, that the making of a subsequent will disposing of the 
same property to another would revoke the gift. *' There was 
unquestionably a revocation. The will, made five or six weeks after 
the supposed gift, indicated the clearest purpose to change the dis- 
position of the property/' 

The case is not one of high authority but on principle it would 
seem that this view of the law is the better one. 

It is undoubted that the donor may at any time during his life- 
time revoke the gift. Such revocation may be either express or it 
may be implied by any act ''inconsistent with the gift and indicat- 
ing a purpose to resume it." Marshall v. Berry, 13 Allen, 43 
(46); Merchant v. Merchant, 2 Bradf. Sur. 432. 

Although the will speaks only from the death of the testator, yet 
the contents of the will must, from the nature of the act, show the 
intention of the testator at the time of executing the will. A will 
executed subsequently to a donatio mortis catisa, making a bequest 
in general terms covering the subject matter of the gift, would 
hardly be sufficient evidence of the testator's intention to revoke 
the.gift. But when the donor, subsequent to the gift, makes a will 
bequeathing to another tbe*identical subject matter of the gift, that 
would seem to be a sufficient expression of the testator's present 
intention to revoke the gift and should, therefore, be effective to 
revoke it. 

ELECTION OF REMEDIES.— The Supreme Court of Missouri 
in Johnson- Brinkman Co, v. Missouri Pacific By, Co., 28S. 
W. 870, has just reversed the decision of the Kansas City Court of 
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Appeals, pnbii:^,^ in 52 Mo. App. 107. The action was replevin, 
and the defense was that the plaintiff had preyionsly brought an 
attachment suit alleging the sale and delivery of the property. 
There was an affidavit in the attachment suit that the sale was for 
cash on delivery. The attachment suit was hastily brought, and 
afterwards dismissed by advice of counsel. The Supreme Court, 
after careful consideration of the cases, refused to modify the doc- 
trine laid down in the preceding cases of Johnson- Brinhman Co. 
V. Bank, 116 Mo. 658, 22 S. W. 813; Anchor Milling Go. v. 
Walsh, 20 Mo. App. 107; and Lapp v. Ryan, 23 Mo. App. 436. 

The decision proceeds on the ground that the attachment suit 
worked no estoppel i^nst the plaintiff, because the position of 
the defendant was in no way changed by the attachment suit, and 
that the plaintiff was not bound by any theory of election on 
account of having brought his attachment suit. The true theory of 
election of remedies seems to be this : When a given state of facts 
gives rise to two distinct rights which are strictly alternative, the 
deliberate assertion of one of those rights is a bar to any subsequent 
assertion of the other, but when only one right can possibly exist, 
the assertion of another right which does not exist is no bar to the 
subsequent assertion of the right which does exist. 

In so far, then, as the decision proceeds on the ground that the 
hasty bringing of the attachment suit did not amount to a delibe- 
rate election it seems sound. The court goes farther, however, 
and says : ** But aside from any misconception as to the institution 
of the attachment suit, as it was dismissed before judgment, before 
the rights of others had intervened, and as the defendant therein 
was in no way injured in consequence thereof, we are not inclined 
to hold that plaintiff is, by reason of the institution of that suit, 
estopped from prosecuting this.'^ It is clear that there was no 
estoppel in the case, in the strict sense of the word. The doctrine 
of election, however, does not rest on estoppel, and it seems, there- 
fore, that if the attachment suit had been deliberately instituted, 
it would have been a bar to the subsequent replevin suit, not on 
the ground of estoppel, but on the ground that the plaintiff, hav- 
ing once elected to affirm this sale, could not afterwards disaffirm 
it. That the plaintiff had but one election, and that the bringing 
of the attachment suit was presumptively an election to affirm the 
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sale seems clear. Bigelow on Fraud, 436, 437. Under the cir- 
cumstances of the case, howeyer, this presumption seems to hare 
been satisfactorily rebutted. E. A. TE. 



IMPLIED TRUSTS.— Sale of Mobtgaged Chattels by Mobt- 
GAGOB.— fiiwii/A V. Bank, 61 N. W. (la.) 378.— In this case 
the owner of certain cattle had given the plaintiff a chattel mort- 
gage on them to secure the purchase price. He also gave a second 
mortgage to the defendant bank, from which he had obtained a 
loan of money. The cattle were sold with the consent of the 
plaintiff and the proceeds sent to the defendant Bank which cred- 
ited them upon the mortgagor's debt to itself. The plaintiff sued 
to recover these proceeds as a trust fund. 

The circumstances most favorable to the plaintiff were, that at 
the request of the mortgagor the bank had written to the plaintiff 
for his notes against the mortgagor so that payment could be made 
through them; that the bank had known of such a coarse of deal- 
ing by the plaintiff for some time previously; and that therefore 
the defendant was put upon inquiry as to whether the transaction 
clothed the proceeds of the sale with a trust. It was held, how- 
ever, that the sale with plaintiff's consent did away with any lien 
which he might have had. Therefore, there could be no trust 
attaching to the proceeds. 

NJEGLIGENCE. — When Imputed to one of the Pabents 
* ^ ONLY, AS Custodian of Child. — In the case of Atlanta <& 
Charlotte Air-Line Railway Co. v. Gravitt, 20 S. E. Rep. 650, 
on an appeal to the Supreme Court of Georgia it was decided where 
a boy eleven years old who worked for his parents on a farm and 
was worth to them six dollars a month, that the mother as well 
as the father, both being poor, was dependent upon the services of 
the boy. 

Where the father has placed his minor son in the care of another 
as a parent, the latter is the legal representative of the father in 
such duty, and the death of said minor son due to the gross negli- 
gence of such custodian, is in law chargeable to the father. But 
such custodian is not the representative of the mother, where 
by statute the father is vested with control of his minor child, and 
the mother is not made responsible for a custodian of the father's 
choice. 
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The conrt upon the principles here involved goes into a lengthy 
and we think conclusive argument, based upon the American 
authorities. The earlier decisions made the child, on the princi- 
ple of agency, chargeable with the acts of its parents, where injured 
by their negligence. It will be seen this would, in case a parent's 
negligence left a child in peril, allow a tkird party '^ with impun- 
ity to be equally negligent of its helplessness." This would be a 
rule which would often be inhuman and would always '^ visit upon 
the child the sins of the parent." 

But where property rights were concerned, the courts were early 
more vigilant, and so secured the protection of the owner from 
injuries to his dumb animals due jointly to his own and another's 
negligence, where the other party might have avoided the injury 
in spite of the owner's negligence. The court quotes a few lines 
from Beach on Contributory Negligence, who says : ** It appears, 
therefore, that the child, were he an ass or an oyster, would secure 
a protection which is denied him as a human being of tender years." 
The court makes an extensive review of American authorities on 
this point, both text books and cases. It cites an Illinois case 
wherein Judge Bailey affirms the position of the court, "that 
where a child of tender years is injured by the negligence of an- 
other, the negligence of his parents, or others standing in loco 
parentis f cannot be imputed to him, so as to support the defense 
of contributory negligence to his suit for damages." 

In the case before us, the mother brings suit, and it is well estab- 
lished, that in such cases the one bringing the action for damages 
shall be chargeable with their negligence or that committed by their 
agent. An uncle of the child got permission of the father, to take 
the boy to a neighboring town. Before they started, the mother 
was informed by the son, and no objection was made by her to his 
going. While on the way, in charge of his uncle, the boy was run 
over and killed on a railway trestle. In Georgia, by express 
statute, the father has control of this child until majority. So, in 
law, the father alone is responsible for the act of a custodian 
duly appointed. Even though the mother may not have 
objected but have consented to the choice of such custodian, 
the legal responsibility would still rest upon the father alone. 
However, there is still another consideration, does not the act of 
the husband as the wife's imputed agent, or as in law the same 
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peraon, render her liable? The court, after reyiewing many cases 
holds the best rale to be : the negligence of the hasband is imput- 
able to the wife wily where "she had expressly constituted him her 
agent for the purpose in hand^ which rule is laid down in 45 Ohio 
St 470. The mere existence of the marital relation is held not to 
have such effect, 130 Ind. 139; 29 K. E. 481; 33 K. E. 280. 
Where, as in California, the damages recovered would be the joint 
property of the husband and wife, it would be unjust to allow this 
rule to apply, as the Supreme Court of that State holds; but in 
Georgia it is the law by statute that a mother has an independent 
right of action for the homicide of a child negligently killed, and 
whatever she may so recover becomes solely her separate property, 
free from any control of husband or claim of his creditors. 

The court concludes that the negligence of the husband should 
no more be imputed to an innocent wife, because she was his wife, 
than that of a parent should be imputed to the child, when neither 
exercised any control over the conduct of the wrong doer. 



IN Barron v. R. Co., 61 N. W. 303 (Wis.), the court neatly trip- 
^ ped up a plaintiff who was trying to make a railroad company 
pay for the loss of a buggy. The claim was that on her approach 
in the buggy to a trestle over the road a train came along suddenly 
and without warning and frightened the horse so that he ran away. 
The jury found specially that the horse's fright was caused by the 
sounding of the whistle and the failure to sound the bell. The 
plaintiff's position was thus, as the court says: "That the defend- 
ant is liable if the whistle did not sound, because it did not sound; 
and it is equally liable if the whistle did sound, because it did 
sound." Under the circumstances the court seems to have reached 
a sound conclusion. 

IN Pur shy v. State, 28 S. W. 683 (Tex. Cr. App.), the court 
^ refused to consider as ground for a new trial the allegation that 
a witness, being "mad at the defendant," did not tell the truth. 
The truth is that the profession and the community are "mad at" 
lawyers who impede justice and disgrace the name of law by offer- 
ing such quibbles to a supreme court; that they are "mad at" 
courts which do not reprobate such practices severely; and that 
they are "mad at" legislatures which do not see the necessity for 
protecting the community, by strict rules, from the ravages of 
mad lawyers. 
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RECENT DECISIONS. 



Affidavits of fellow furora^BelationsMp of juror.-^Tegarden v. Phillips 
(Ind.), 39 N. E. 212. Affidavits of fellow jurors offered fo show that a 
juror related to one of the parties did not know it, and in the jury room 
cast his vote in favor of the other party, cannot be considered in deter- 
mining his competency. 

Attachment. — Time for beginning suit, — Heeht et al, v. Feldman,^ 89 
N. E. 121. A court has no jurisdiction to try an attachment suit before 
the term to which it must, by statute, be brought, unless by consent of 
both parties. 

Caniracts. — Where parties have exchanged letters and telegrams and 
have arrived at a point where a clear and definite proposition is made on 
one side and accepted on the other, with an understanding between the 
parties that the agreement is to be reduced to a formal writing, the contract 
is complete and enforceable, although on account of one party refusing to 
execute, except on insertion of additional conditions— the writing is never 
executed. Early, Gray and Bartlett, J. J., dissenting. Judgment of court 
below reversed. Sanders, et, al, v, Pottlitzer Bros. Fruit Co., 39 N. E. R. 
(N. Y.) 75. 

Contracts, — ^The use by a street railway company of electricity by the 
Trolly system is not the employment of "steam as a motive poww" within 
the meaning of a clause rendering a contract def easable by either party in 
case of such use of steam. iVospecf Park A C. I. Ry. Co, v. Coney Island 
& B. R. Co., 39 N. E. R. (N. Y.) 17. 



Contract of opera singer— Breach.— Riee v. U ArvUle (Mass.), 89 N. E. 
180. The defendant engaged to sing under the management of the plaintiff 
for a certain number of weeks, but before the time expired the plaintiff 
having assured her of his inability to pay her unless the season was a suc- 
cessful one, and he already having failed to jMiy several weeks salary, in 
consequence of which she had refused to further carry out the contract, it 
was held that the plaintiff would not be entitled to an injunction, enjoining 
her from engaging with another manager. The fact that the phuntiff at 
the hearing of the bill, filed a bond for the full performance of his part of 
the contract will not entitle him to the relief prayed for. 

Continuance.SuAness of party.— Post v: CeoU, 89 N. E. 222 (Ind.).— 
Where from the affidavit of counsel it appears that his client because of a 
sudden illness is unable to attend and it further appears that counsel is 
unable to proceed without the presence of his client, the court has no dis- 
cretion but must grant the motion for a continuance. Luts, J., in his dis- 
senting opinion said: *'A motion for a continuance is addressed to the 
sound discretion of the trial court and a judgment Bhould not be reversed 
on account of a ruling thereon unless it very clearly appears that his dis- 
cretion has been abused." 
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Deed—Consltruction.^Jones v. Van Bochare, 61 N. W. (Mich.) 8i2. A 
certain cement company had obtained a deed from one Winslow, which 
contained a granting clause reading: " All that certain piece or parcel of 
land ntoate * * * and described as follows, to-wit: The right of way 
for a railroad running from the marl bed of said cement company to their 
works, on west side of Kalamazoo river, and described as follows: 'A strip 
of land forty feet wide; * . * * and being nine hundred fifty-two feet 
in length.' " Held : that the grantee acquired only an easement. Citing 
Flaten v. City of Moarhead (Minn.), 68 K. W. 807; Bobinwn r. B. B. Co., 
Govt 426. 

If^nctionStrike.'-'An employer is not entitled to an injuncti<m against 
striking employes to prevent them from inducing others by entreaty or 
persuasion to leave his employment, when no intimidation is used. Bey- 
nolcU, et a/., v. Everett, et oZ., 89 K. £. R. (N. Y.) 72. 



Jury. -^Conduct of foreman.^Hutching8 v. State, 39 N. E. 248 (Ind.). — 
The foreman of a jury cannot make and enforce rules preventing any juror 
from speaking unless he first arises and addresses him as chairman. 



Obstruction of street, — Action by property owners, — Dantyer, et. al, v. 
Indianapolis Union By, Co., 39 N. E. 223 (Ind.). — In an action for the im- 
pairment of property rights by the obstruction of a public street, com- 
plainant must show a damage different in kind from that which is suffered 
by those who have property rights in the vicinity of the obstruction and 
stand in relatively the same position to it as the complainant. 102 HI. 
879 and 64 cited. 

Trover^Attfichment as defense. — Plaintiff sued in trover for the value 
of three pianos which defendant refused to give up on plaintiff*s demand. 
Subsequent to the demand an attachment issued in favor of defendant, in 
a suit against a third party, and the pianos were sold by the sheriff. Held, 
that such attachment is no defense to the action of trover. Queat v. 
Heirdy, et al., 61 K. W. (la.), 404. 



Following trust funds. — Defendant bank had received certain mortgages 
to collect for plaintiff, with instructions to hold the money for plaintiff and 
not to place it to his account. This money was, after a time, in disobedi- 
ence to such instructions, placed with the funds of the bank to plaintiff*s 
account. Upon the bank's assignment in insolvency, held : that plaintiff 
should be paid the amounts collected on the mortgages in preference to 
other creditors; that these moneys were trust funds, and could be followed 
so long as the funds of the bank did not fall below the amount of the 
trust In re Johnson, Sherwood v. Cent. Mich. Savings Bank, 61 N. W, 
(Mich.) 352. 

A court of last resort will not decide a constitutional question unless it 
is absolutely necessary to the disposition of the cause on its merits. . State 
V. Atkinson, 39 N. E. B. (Ind.) 51. 
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AN INSURER'S RIGHT OF SUBROGATION TO THE 
RIGHTS OF AN INSURED MORTGAGEE. 

I shall attempt to show that, both on principle and on authority, 
the insurer of a mortgagee's interest has a right, independent of 
contract, to be subrogated to the right of the mortgagee in the 
mortgage debt 

It is settled in Massachusetts that this right does not exist But 
I doubt if a single adjudication can be found outside of Massa- 
chusetts where this right is denied. And as to the text writers: 
Wood on Insurance (sec. 782) denies this right, relying on the 
Massachusetts authorities; nor does he consider other authorities. 
The general statement in May on Insurance at section 456, seems 
also to deny the right; but at paragraph 457 c. (3rd Ed. 1891), he 
says: ** If an insurance company pay a mortgagee the loss, it is 
subrogated to the rights of the mortgagee, and may proceed against 
the mortgagor on the mortgage. The right does not rest on con- 
tract, but on principles of justice.'' 

In our consideration of the subject, it may be well to have a con- 
crete case in mind. **A" mortgages property to *'B'' for one 
thousand dollars. And *'B^' takes out insurance on the property 
with '* 0," in the sum of one thousand dollars. This without the 
Consent, direction, or knowledge of ^'A " Now, while the debt is 
wholly unpaid, and the policy still running, the property is 
destroyed by fire. **C'' pays ^'B'' one thousand dollars. And 
the question is wh^t are the rights of the parties. And first is the 
debt satisfied? 

Justice Hoar, in Svffolk Go. v. Boyden^ 9 Allen, 123, said:. 
*' But why should not the mortgagor have the benefit Of the insur- 
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anoe? The equitable argnment in his favor would seem to be at 
least as strong as tbat in favor of allowing the insarer the advan- 
tage of a sabrogation of the debt. The whole interest of the mort- 
gagee in the property^ in its inception, and while it continaes. is 
only for the purpose of indemnity. He takes it as a security from 
which he may recover what' is due to him, if the debt is not paid. 
If the insurer pays a loss by fire, equal to the whole debt, the mort- 
gagee receives, through his title to the property held as a security, 
the amount of his debt, except only the premiums paid, which may 
be a very trifling proportion of it. The mortgagor has lost the 
same amount. Why should not the mortgagor pay the premiums 
and be entitled to treat the debt as canceled? The sufficient 
answer is, because the insurance is a wholly collateral contract, 
which the law allows the mortgagee to make, and with the results 
of which the mortgagor has no concern. The whole consideration 
proceeds from the mortgagee. If there is no loss by fire, he loses 
the whole amount of premiums paid, without any claim upon the 
mortgagor for compensation. . '^ * * It would be manifestly 
unjuQt that the mortgagor should have the advantage of indemnity, 
when he has borne no part of the expenses of obtaining if Now, 
although I cannot entirely agree with some of the argument just 
quoted, I believe that it conclusively shows why the debt is not to 
be considered as satisfied. If the owner, the mortgagor of the prop- 
erty, wishes protection, he should insure the property. He has an 
insurable interest to the full value. It is true the mortgagor has 
lost the property when it is destroyed, but his loss is no greater 
from the fact that an insurer has paid the mortgagee his loss. 
The mortgagor is still liable to some one, the only question is to 
whom. 

In order to understand the rights as between the mortgagee and 
the insurer we must look to the motive inducing the insurance, 
and to the grounds on which the courts have sustained the legality 
of this form of insurance. As to the motive, it is clear that it was 
to prevent a possible loss of the debt, or more exactly, a loss of the 
security. And the courts, in order to sustain this form of con- 
tracts, must necessarily have considered that the object was in no 
sense the hope of gain further than as a security or an indemnity. 

Justice Folger in Excelsior Co. v. Royal Co.^ 55 N. Y. 343, con- 
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Bidering the reason why a mort^^ee may insure says that fire 
underwriters in this country are creatures of the statute and can do 
nothing but what they are impowered to do. They could not 
guarantee debts, nor the sufiBciency of securities. They eould 
agree to pay such loss or damage as happened by fire to property. 
But how could they help the mortgagee? He was not the owner 
of the property. (Page 358). ''And the effort was not to enlarge 
the powers of the insurer so that it might insure the debt, but to 
bring the lienor within the scope of that power, so that the prop- 
erty might be insured for his benefit. And it was done by holding 
that, as his security did depend upon the safety of the property, 
he had an interest in its preservation, and so had such interest that 
he might take out a policy upon it against loss by fire, without 
meeting the objection that it was a wagering policy. The policy 
did not, therefore, become one upon the debt, and for indemnifica- 
tion against its loss, but still remained one upon the property and 
against loss or damage to it. It is doubtless true, as is said by 
Qibson, J., in 17 Pa. St., 253, that in effect it is the debt which is 
insured. It is only as an effect, however, an effect resulting from 
the primary act of insurance of the property which is the security 
for the debt. It is the interest in the property which gives the 
right to obtain insurance. The agreement is usually, as it is in 
fact in this case, for insuring, from loss or damage by fire, the 
property. The interest of the mortgagee is in the whole property, 
juFt as it exists undamaged by fire at the date of the policy. If 
that pfoperty is consumed in part, though what is left of it is equal 
to the amount of the mortgage debt, the mortgage interest is 
affected. It is not so great, or so safe, or so valuable, as it was 
before. It was for indemnity against this very deterioration, this 
very decrease in value, that the mortgagee sought insurance and 
paid his premiums," 

We must not attempt to draw analogies from the law of life 
insurance. Life policies are governed by a radically different set of 
rules from those governing fire insurance policies. Where ''A'' 
insures, for his own benefit, the life of ''B'' he must have some 
in erest in the continuance of ''BV life; but after a life policy 
once legally taken out courts will protect the policy regardless of 
the continuance of that interest. No such doctrine was ever 
applied to fire insurance. 
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An insnrsnoe policy of any kind looks^ at first glance, remark- 
ably like a wagering contract; bnt, if confined within legitimate 
limits^ there is no more to the element of wagering in these con- 
tracts than in any other ordinal^ business transaction. I use 
wagering here in its narrow sense, as meaning a transaction con- 
trary to public policy — a transaction conducing in no material 
sense to the general wealth of the community, nor to the security 
and stability of the commercial world. I take it that all bets are 
contrary to public policy, but some writers consider all forms of 
insurance as bets. And they say that some bets are good while 
others are not. They seem to think it an arbitrary distinction of 
the courts, protecting some and rejecting others. I cannot think 
there is anything arbitrary about it. I cannot consider legitimate 
insurance in any sense a betting on an event. In a bet the contin- 
gency is the principal object of the parties; the happening or not 
happening of the particular contingency is the only thing in con- 
templation. While in insurance the contingency is only an incident, 
not the object of the transaction. The principal object is in no 
sense a venture, a hope of gain by the happening or not hap- 
pening of the event. A man may bet that a fire will not happen 
in a particular house, but that is not at all an insurance. Insur- 
ance is a contract for protection, — for security, — for indemnity. 
The object of a bet is in no sense indemnity, of insurance it 
always is. 

The legitimate limit that saves insurance policies from being void 
on grounds of public policy, is limiting them to contracts of 
indemnity. It cannot be contrary to public policy for one man to 
agree to bear another man^s loss, if that loss is one hazarded in 
a legitimate transaction. This would be legitimate insurance. 

Life insurance does not conform to this theory. Why it does 
not, I do not know. It seems that when life policies first came 
before the courts, the Judges were a little mixed in their reasoning. 
The courts said they would not put a money value on a life. Well 
and good. But when *^A" insures "B's" life, his interest in that 
life has a money value, and* when that interest ceases, why should 
not the contract cease its operation? But the courts reasoned that 
when ^'A^' entered into that contract he had a right to do so; and 
after he had advanced money, and his interest in ^'B's'' life had 
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ceased, as by '^B's" paying the debt due ''A«^' it would be an injus- 
tice to refuse to allow ''A^' to continue advancing money> in the 
hope that '^B" might soon die^ in order that '' A " might get back 
his first advances. But the courts seem to have overlooked the 
fact that when "B'* had paid the debt before he died, "A*' had re- 
ceived all he had paid for. The court only allowed ^'A^' to insure 
to prevent a loss in case ''B'^ died without payin^^ the debt. As 
"B" paid the debt the policy should have expired. But it did 
not, and we are not discussing life insurance in this paper. The 
inconsistencies in life insurance can be accounted for only on an 
historical basis. 

As I said before, it cannot be against public policy for one man 
to agree to bear another man's loss, if that loss is one hazarded in 
a legitimate transaction. The insurer^s contract, you will notice, 
is a purely personal contract ; one man agrees to bear a certain 
other man's loss as regards a certain transaction. For a man may 
insure the goods in his store, and this one policy may be binding 
for years while the particular goods may change every few days. I 
use transaction here as meaning a relation, as a man owning or 
being financially interested in property. 

A contract of fire insurance cannot, in reality, be an insurance 
of a thing. Its relation to things is only incidental. In its essence 
it is a contract to indemnify a person. I insure my house and it 
burns, the insurer is not absolutely bound to pay anyone anything. 
If I still own the house and the insurer, or some one else, does not 
rebuild it for me then the insurer must pay me. The insured 
must actually have lost something in order to collect on a policy. 
Otherwise it would be a bet. If a man gets more than he has actu- 
ally lost, that excess certai^ily is not indemnity. It is something 
else. And the authorities are one on the point that fire insurance 
must always be for indemnity only. 

Justice Story (Carpenter v. Inf. Co., 16 Pet. 495) quoted with 
approval from Lord Chancellor King {Lynch v. WalgeU, 4 Bro. 
Par. Kep. 431): '^ These policies are not insurances of the spe- 
cific things mentioned to be insured, nor do such insurances 
attach to the realty, or in any manner go with the same as an inci- 
dent thereto by any conveyance or assignment, but they are only 
special agreements with the persons insured against such losses or 
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damagee as they may suBtaiii.'' He also quotes from Lord Hard- 
wicke (BdUm Cb. v. Bahcock, 2 Atk. 554): ''To whom, or for what 
loss are they to make satisfaction? Why, to the person insured, 
and for the loss he may have sustained; for it cannot properly be 
called insuring the thing, for there is no possibility of doing it, 
and therefore must mean insuring the person against loss." (See 
to same point 1 Irish G. C, 51 ) 

Probably the foundation case denying the right of subrogation is 
King V. Insurance Co., 7 Gush. 1 (1851*. In this case a mortga- 
gee insured as owner. His mortgage was for four hundred dollars 
and the insurance was for only three hundred dollars. The house 
was burnt. And he sued the insurers at law on the policy, and 
the insurer attempted to defend on the ground that they had 
offered to pay the policy if King would assign the mortgage to 
them. This clearly was no defense. No court could allow the 
assignment to be made a condition precedent to the payment. So 
the argument in the opinion of the court was per dicta. Ghief 
Justice Shaw said: "The Court are further of opinion that if the 
defendants could have any claim, should the plaintiff hereafter 
recover his debt in full of the mortgagee it must be purely equitable, 
that the defendants can have no claim unless such money is recov- 
ered, if at all; and therefore, that they have no right to demand 
the partial transfer of the mortgage debt, by them required, as a 
condition to their liability to pay, pursuant to the terms of their 
policy. This consideration is perhaps decisive of the present case; 
but the question having been argued upon broader grounds, and 
some authorities cited to sustain the claims of the defendants, 
which may give rise to future litigation, we have thought it best to 
consider the other question now.'^ And then Ghief Jnstice Shaw 
proceeds to show tliat he certainly is of opinion that the right of 
Bul^rogation to a mortgagee's interest does not exist. 

In Suffolk V. Baydefiy ^ Allen, 123 (1864), we have an authority 
denying the right of subrogation. A mortgagee, as such, insured 
his interest in the mortgaged property. The property was 
destroyed and the company wanted to pay the debt and take an 
assignment of the mortgage. Justice Hoar, after showing as above 
quoted why the debt of the mortgagor was not extinguished by the 
payment of the insurance money, says: ''On the other hand the 



AN INSUBERS RIGHT OF SUBROGATION, ETC. 169 

insurer has received a full equivalent for the loss which he is called 
oh to pay. Why should he receive his premiums, and subject the 
mortgagee to the loss of it if no fire. occurs, giving him no corres- 
ponding advantage in case a fire hap})ens? The debt as between 
the insurer and mortgagee, is as purely a collateral contract, as is 
the insurance when considered in relation to the mortgagee or mortga- 
gor. It is urged that insurance is a contract of indemnity. But what 
is an indemnity must be determined by a correct application of the 
word to the subject matter. The insurance is against a loss by fire 
of property in which the insured has, at the time of the insur- 
ance, and at the time the loss happens, an insurable interest. If 
the insurer pays no more than the value of the property destroyed, 
no more than the sum insured upon it, and no more than the inter- 
est of the insured at the time of the loss, he pays no more than an 
indemnity upon his contract. That the loss may, by means of 
other contracts of a collateral character, or indirectly, give the 
insured an advantage, is of no consequence. Could there be a more 
exact indemnity in any case of loss by fire, than if the insurer 
should replace the property burned, when its value does not exceed 
the sum insured, nor the insurable interest of the holders of the 
policy? Yet what claim would the insurer who should rebuild 
have to an assignment to him of the mortgage debt?" 

The answer to this last sentence just quoted is certainly that he 
would have no such right of subrogation. The debt is not paid. 
If I may so express myself, it appears to me that Justice Hoar has 
entirely failed to comprehend the principle on which the right of 
subrogation is claimed. It is not a case of his not agreeing with 
the argument in favor of subrogation, but of his failing to grasp the 
idea. No one contends for subrogation unless the mortgagee is 
paid his debt in full. 

But such is the argument why the insurer should not be subro- 
gated to the rights of the mortgagee.. And this argument by 
Justice Hoar embodies about all the points advanced against the 
right. But is the debt, as between the insurer and the mortgagee 
as purely a collateral contract, as is the insurance when considered 
in relation to the mortgagee and mortgagor? Is not the mortgage 
debt the foundation of the insurance in our case? Is not this debt 
the limit of the insurance contract? The insurance contract could 
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not stand without the debt^ and is absolntely dependent on it On 
the other hand, the mortgage debt was created before there was any 
snch insurance as we are now considering. It was created without 
reference to any insurance, and exists independent of any insurance 
contract whatever. The rights of the mortgagee and mortgagor 
were fixed before the insurance contract was made, and so these 
rights are not affected by it. 

It is said that since the insurer has received a full compensation 
for taking the risk, he should bear the responsibility. And so he 
should. But his responsibility is one merely of indemnifying the 
insured. ** Why should he receive his premium, and subject the 
mortgagee to the loss of it, if no fire occurs^ giving him no corre- 
sponding advantage in case a fire happens?" Justice Hoar cer- 
tainly could easily have answered his own question. The insurer 
did not bet that the fire would not happen. It agreed to indem- 
nify the mortgagee if a fire happened; and so it is bound. The 
insurer is in justice bound to fulfill its contract, but it cannot bind 
itself to do more than indemnify. Nor can the insured ask for 
more than protection. 

And what did the insured pay for? To be protected,— secured, 
— during the continuance of the mortgage debt. And what more 
protection or indemnity can he have than satisfaction of his d^t? 
Perhaps he would rather have the money out, — invested,— than in. 
Perhaps he would rather have the money than the house repaired. 
But it is not the insured's choice. The insurer may repair if it 
prefers. 

Justice Hoar's definition of indemnity, I believe, is original. If 
a man can contract for an indemnity, and compel a complete 
indemnity, and still hold all the rights he had before, and enforce 
these for his own benefit, that certainly is a strange indemnity. 
How much it looks like a profitable speculation. 

And his hypothetical case of the insurer rebuilding advanced as 
an argument against the right of subrogation, only shows the incon- 
sistency of his own position. If the insured mortgagee paid the 
insurer to take the risk why not make the insurer pay the money 
in place of allowing it to rebuild? If the insurer rebuilds, the 
mortgagee cannot get more than his principal debt. And here he 
has paid out his premiums, and the contingency has happened and 
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he has bad no corresponding advantage ae the Massachusetts courts 
wish to give him. Suppose both mortgagor and mortgagee insure 
property for its full value, as they may, and the property burns, if 
they both insured in the same office, that company, even in Massa- 
chusetts, could satisfy both policies by rebuilding. Now what an 
inconsistency this leads the Massachusetts courts into. The insurer 
by expending the amount of oue policy in rebuilding would satisfy 
two policies, but the insurer cannot satisfy the two policies* in 
money except by paying double the value of the property destroyed. 

And the Massachusetts position in this matter has been strongly 
criticised by a large number of authorities. 

Justice Eichardson, in Phanix Co. v. First NaVl B^k (18 Ins. 
L. J., 363; Va., 1889), in speaking of the Massachusetts decisions, 
quotes approvingly from a note by the annotator to King v. Ins. 
Go.y in 54 Am. Dec. 696, as follows: ''But it must be admitted 
that the decided preponderance of authority is against this doctrine 
and in favor of the insurers right of subrogation and assignment in 
such case upon paying the loss, and if necessary the balance due on 
the mortgage." And this quotation is entitled to much weight, 
because the annotator was strongly of opinion that the Massa- 
chusetts rule was right on principle. He concluded his note to the 
principal case in these words: ''But it is bootless to pursue this 
subject when the weight of authority is so obviously and over- 
whelmingly the other." 

In Insuratice Co. v. Woodrvff, 2 Dutch. 541, the Court cites 
King r. Ins. Co., and expressly dissents from the reasoning there 
given, and from that decision (page 557). The facts in this case 
were that on a settlement several different debts were found due 
Woodruff who held, among other things, a mortgage on a certain 
property. He held the mortgage merely as collateral. Woodruff 
insured the property covered by the mortgage. The Chancellor, in 
his opinion, says squarely and unconditionally that where a com- 
pany insures a mortgagee and pays the loss, the company can be 
subrogated to the rights against the mortgagor (p. 562)." If 
Woodruff had a right to enforce his lien for the purchase 
money, and thus reduce the debt, which was insured, to that 
right the company, upon payment of the loss, was entitled 
to be subrogated. Whatever other securities Woodruff had 
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in his hands, which in law or equity he conld appropriate as 
an indemnity for his loss, the benefit of such seonrity, upon the 
company's paying the loss, enured to them." Elmer, J.,' dis- 
sented in this case, bnt on another point, one not material in the 
case we are considering, he however, recognized the right of 
subrogation, but confined it to the mortgage and did not allow it 
as to the other securities. He cited King v. Ins. (7o., and said it 
denied the right of subrogation entirely, but he goes on to say (page 
562): '' Admitting it, however, to exist (right of subrogation), as 
I think is most in accord with the weight of authority and of sound 
principles. I see no reason for extending the insurer's claim beyond 
the mortgage debt itself, so as to embrace collaterals which have no 
immediate connection with it.'' 

Flanders on Insurance (2nd Ed.) in a note on page 400, in com- 
menting on C. J. Shaw's opinion, said: '*But this view is seem- 
ingly opposed to the whole current of authority, and to the funda- 
mental maxim of insurance, that it is purely a contract of indem- 
nity." 

Justice Bichardson of Virginia Court of Appeals in Phanix Go. 
V. National Bank (18 Ins. L. J., 362, 1889), in a decision where 
the point we are consideriug was directly in issue, decided that the 
insurer had a right to be subrogated, and he mentions the Massa- 
chusetts decisions and expreely dissents from them. 

There can be no question as to what the law in England is on 
the subject. Probably the best discussion is to be found in Darrel 
V. Tibbet, 5 Q. B. D. 560. One Forbes owned a house and leased it 
to Bowen, who was to repair any injuries caused by explosions. A 
city roller injured a gas pipe, and caused an explosion which 
injured the house. The insurance company, ignorant of the les- 
see's obligation to repair, paid the insurance to Tibbet, who held 
Forbes' interest. The city paid Bowen who afterwards repaired 
the damage. Action by Darrel, secretary of the insurance com- 
pany, to recover the inoney paid. Brett, L. J., said: ''But it 
seems to me that according to all rules of law we have a right to 
imply a promise on the part of the landlord to the insurance com- 
pany at the time of the payment by them, that if the loss should 
afterwards be made good by the tenant he would repay the money 
which he received from the insurance company. I think that the 
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landlord is liable on another ground also.. The doctrine is well 
established, that when something is insured against loss, either in 
a marine or fire policy, after the insured has been paid by the 
insurer for the loss^ the insurers are put in the place of the assured 
with regards to every right giren to him by law respecting the sub- 
ject matter insured, and with regard to every contract which 
touches the subject matter insured, and which contract is affected 
by the loss or the safety of the subject matter insured by reason of 
the peril insured against/' 

This case is sometimes distinguished from the one we have 
under consideration on the ground that the tenant by contract and 
the city by law were bound to make good the damage to the house. 
Justice Chitty in speaking of this case, (8 Q. B. D. 613, 618), said: 
"The lessee had his remedy over against the city corporation, but 
that circumstance was immaterial, and was so treated by the court 
of appeals. * * * If the lessee had hot repaired, the insurers 
would undoubtedly, on payment, have on that principle (subroga- 
tion) been entitled to bring an action on the lessee's covenant, 
which related to the subject matter of the insurance and its preser- 
vation." Whether we distinguish the case or not the argument of 
the justices are applicable to our case. 

In North BnL Ins, Co. v. London Ins. Co,, L..B. 5. CD. 
569, 583, is found a good discussion of the right of subrogation. 
In that case the owner of some grain stored it with a warehouse- 
man who Was to be liable for its loss by fire. Both parties sepa- 
rately tbsured the grain to its full value, and it was destroyed. 
The court held that the insurer of the owner was subrogated to his 
rights against the warehouseman. And put it on the general 
principle that "the same property cannot, in value, belong, at the 
same time to two different persons.'' And they included the 
insurance of mortgagor and mortgagee in the same principle (page 
583). 

In GasMlain v. Priston, 11 Q. B. D. 380, reversing the 
opinion of Ohitty, J., below (8 Q. B. D. 613), we have a 
strong case, and one directly in point. A vendor contracted 
with a, purchaser for the sale of a house at an agreed price. The 
house was insured, but the contract of sale made no mention of the 
insurance. After the date of the contract of sale but before the 
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time for performance, the house was damaged by fire. The Tendor 
collected the amoant of the damage from the inaarers, and then 
compelled specific performance of the contract of sale. '\ he insurers 
then brought the suit to recover tjie money paid by them to the 
Tender. Chitty, J., in the lower court, relied on the Massacliusetts 
cases and denied the right of recoTery. But, on appeal, the case 
was reyersed. Brett, L. J., in deliyering his opinion in the case, 
said (page 388) : ''Now, it seems to me, that in order to carry out 
the fundamental rule of insurance law, this doctrine of subrogation 
must be carried to the extent which I am now about to endeavor to 
express, namely, that as between the underwriter and the assured, 
the underwriter is entitled to the advantage of every right of the 
assured, whether such right consists in contract, fulfilled or unful- 
filled, or in remedy for tort capable of being insisted on, or already 
insisted on, or in, any other right whether by way of contract or 
otherwise, legal or equitable, which can be, or has been exercised 
or has accrued, and whether such right could or could not be 
enforced by the insurer in the name of the assured by the exercise 
or acquiring of which right or condition the loss against which the 
assured is insured, can be, or has been diminished. That seems to 
me to put the doctrine of subrogation in the largest possible form, 
and if in that form, large as it is, it is short of fulfilling that which 
is the fundamental condition, I must have omitted to state some- 
thing which ought to have been stated.'^ Brett, L. J., argues that 
the Massachusetts courts have fallen into the error of taking their 
own convenient, but nevertheless arbitrary, test or definition, of a 
general principle to be the limit of that principle. With an imper- 
fect knowledge of a thing, they form a definition of the thing; then 
rule out all things that do not conform to their definition, and for 
no other reason than the lack of such conformance. At page 386, 
Bi^tt, L. J., says: ''This contract (insurance) means that the 
assured, in case of loss, against which the policy has been made, 
shall be fully indemnified, but shall never be more than fully 
indemnified. That is the fundamental principal of insurance, and 
if ever a proposition is brought forward which is at variance with 
it, that is to say, which either will prevent the assured from obtain- 
ing a full indemnity, or which will give to the assured more than a 
full indemnity, that proposition must certainly be wrong." 
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Colton^ L. J., in the same case says that an indemnity against 
loss is all that is contracted for. ''In order to ascertain what that 
loss is, everything must be taken into account which is received by 
and comes to the hands of the assured, and which diminished that 
loss.'' And the fact that it comes to his hands after the payment 
by the insurer is immaterial. 

Bowen, L. J., argues that the contract of insurance though not 
one of surety, is that one shall not lose by the happening of the 
event Now how, says Lord Bowen, does a mortgagee lose? Has 
that loss been lessened by anything happening subsequently? If so 
the insurer should have the benefit of it. 

Smith V. Ins. Co,, 17 Pa. St. 253, was a case determining the 
question whether other and further incumbrance on the property 
was material to a risk on a mortgagee's interest. Gibson, J., said 
(page 260): ''In the one case and in the other (that is where the 
mortgagee or the mortgagor insures) the subject of the insurance 
is apparently the corpus of the thing insured, but actually the 
interest of the party in it." ♦ ♦ ♦ "And why is the question 
of unincumbered value material to the risk? Because the insurer 
having paid the mortgage debt, is entitled to have recourse to the 
mortgaged property; and any concealment of fact which would 
lessen its value, would be an injury to him. That he is entitled to 
a cession of the security is proven by analogies from marine insur- 
ance, from tire insurance in respect of recourses to the hundred, 
and from the contract of suretyship." 

Justice Folger, in Ezcehior Co. v. Royal Co., 55 N. Y. 341, 
previously quoted from, said (page 359) : "It is settled that when 
a mortgagee or one in like position toward property is insured 
thereon at his own expense, upon his own motion, and for his sole 
benefit, and a loss happens to it, the insurer, on making compensa- 
tion, is entitled to an assignment of the rights of the insured. 
This is put upon the analogy of the situation of the insurer to that 
of the surety. * * ♦ And indeed the application of this equi- 
table right of subrogation makes our view of the subject harmonious 
and consistent with all the rights and interests of all the parties." 

In Carpenter v. Ins. Co., 16 Pet. 495, although the exact point 
we now have under consideration, was not in issue, Mr. Justice 
Story in delivering the opinion of the court discussed the point at 
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considerable length. He says (p. 501): ''But there is the import- 
ant distinction between the cases where both mortgagee and mort- 
gagor separately insare) that where the mortgagee insures solely on 
his own account, it is an insurance, of the debt: and if his debt is 
afterwards paid, the policy ceases from that time to have any 
operation. * • * If the premises are destroyed by fire before 
any payment or extinguishment of the mortgage the underwriters 
are bound to pay the amount of the debt to the mortgagor, if it 
does not exceed the insurance. But then upon such payment the 
underwriters are entitled to an assignment of the debt from the 
mortgagee, and may recover the same amount from the mortgagor, 
either at law or in equity, according to the circumstances, for the 
payment of the insorance by the underwriters docs not in ench a 
case, discharge the mortgagor from the debt, but only changes the 
creditor.'' 

Mr. Justice Lawrence, delivering the opinion of the court in 
Honorev. Ins. Co., 51 111. 409, said (page 413): ''The contract 
of insurance, it has been often remarked, is one of indemnity 
merely. Any person having an interest in property may through 
an insurance, indemniy himself against loss by fire. « « « Jq 
this case the mortgagees insured at their owf cost, without privity 
with the mortgagor and without his knowledge, and when the 
company paid the debt due them from the mortgagor, it indemni- 
fied them against loss and was entitled to be subrogated to these 
claims." This court in discussing King v. Ins. Co., 7 Gush. 1, 
said : "Certainly it is much more consonant to every principle of 
equity to say that the debt may be recovered for the benefit of the 
insurance company, than that the mortgagee should be twice paid. 
The doctrine of that case would sanction wagering policies and fur- 
nish a dangerous temptation to incendiarism." (See a dictate the 
saipe effect by Walker, J., in Norwich Ins. Co. v. Boom, 52 111. 
442, 446). 

It may safely be said that the Massachusetts courts are alone in 
their position on this right of subrogation. And for my part I am 
thoroughly convinced that tlie justice of the case is with the over- 
whelming weight of authority, and in favor of the right of subro- 
gation. James F. Noble. 

March 15, 1895. 
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PARTNERSHIP-PROOF BY SEPARATE CREDITOR 
AGAINST JOINT ESTATE. 

It is hard to say which of the innumerable difficult questions in 
law is the most difficult. Indeed> it may seem to betray weakness 
of intellect to speak of any questions of law as being difficult; for 
is not law a science that can be mastered by any boy who can read 
and write if he will but spend two years in diligent (?) study? and 
have we not very high authority in favor of the proposition that 
two years of study are sufficient to entitle the aforesaid boy to give 
legal advice without danger of prosecution for obtaining money 
under false pretences? Yet to those who still find some difficulties 
in the law^ it is doubtful if there is any subject more puzzling than 
that of partnership. If Lord Coke's prayer, ''God forbid that any 
man should know all the law/' were ever necessary in order to pre- 
vent the development of legal omniscience, it certainly was answered 
when Providence set lawyers and judges to combining the common 
law theory of a partnership with the entity theory. In re the 
Tower of Babel is the only precedent for the confusion that has 
followed. 

Among the difficult questions of partnership law, the right of a 
separate creditor to prove against the joint estate is by no means 
the easiest, as a late case in South Carolina shows. In Calhoun v. 
Bank of Oreenwood,* the facts were as follows: A carried on 
business in Charleston under the name of X & Co., and in Green- 
wood under the name of A & Co. Various transactions were had 
between X & Co. and A & Co., whereby A & Co. became indebted 
(if one* can use such a term) to X & Co. in the sum of some $8,000. 
Included in this amount was the sum of $4,500 borrowed from one 
H, on a note signed by A as A & Co., and indorsed by A, as X & 
Co. The note was secured by the assignment of a mortgage given 
to X & Co. by one J. After these transactions had taken place, 
A and B entered into partnership under the name of A & Co., to 
carry on the same business that had previously been carried on by 
A under that name. By the partnership agreement, B was to have 
one-third interest in the firm, for which he was to contribute 
$1,000 in cash, and to assume one-third of the liabilities previously 
contracted by A under the name of A & Co. Some months later A, 
as X & Co., made an assignment for the benefit of creditors, and a 
few days later the firm of A & Co. made a similar assignment. 

♦20S. E. 153. 
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A'b assignee presented a claim for the aforesaid amount of tS^OOO 
against the assignee of A & Go. In this $8^000 was included the 
aforesaid debt of $4^500 to H, which had been paid after A's. 
assignment, from the proceeds of the mortgage assigned to H as 
security. The circuit judge disallowed the whole claim, and on 
appeal his decision was sustained by the supreme court. The 
court lays down the general proposition that the separate creditors 
of a partner cannot prove against the joint estate in competition 
with the joint creditors, which, of course, is well established. 

The application of this principle to the $4,500 debt was the only 
point which caused the court "serious concern." As regards the 
rest of the claims, the general principle was unquestionably prop- 
erly applied by the court, but in regard to the $4,500 debt there is 
certainly room for a difference of opinion. For while the separate 
creditor has, in general, no primary right to compete with the 
joint creditors in the distribution of partnership assets, he may 
obtain a derivative right by virtue of the doctrines of subrogation. 
Thus in Re Foot,* where one partner pledged his property to 
secure a firm debt, and after an adjudication of bankruptcy the 
debt was realized by a sale of the collaterals, it was held that the 
separate creditors of such partner were entitled to prove the 
amount of this debt against the joint estate pari passu with the 
joint creditors. The court in that case thus states the principle 
on which the decision rests: "Where there are two classes of 
creditors having a common debtor, who has several funds, and one 
class of creditors can resort to all the funds, while the other can 
resort to only part of them, the former shall take payment out of 
the fund to which they can resort exclusively, so that both classes 
may be protected; and if the former resort to the fund common to 
both classes, to the loss of the latter, the latter are entitled to be 
substituted to the extent of the deprivation to which they have 
been subjected, to the extent of the deprivation to which they 
have been subjected in the place of the former. This principle 
has been frequently applied where specific liens exist in favor 
of different creditors upon property of the same debtor; and 
the rule is the same where the parties are creditors of different 
debtors, where as between the debtors equity demands that 
one of them should discharge the debt in exoneration of the 
items. '^ Applying this principle to the present case, the following 

♦ 13 N. B. R 337. 
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results seem logically to follow: A, as A ft Go. ^ haying contracted 
a debt to H^ when A and B formed their partnership, this debt 
was assumed by the firm and became a partnership debt. The 
payment of this debt, therefore, out of the proceeds of A's sepa- 
rate property, to wit, the mortgage assigned by A to H, should 
have entitled A^s creditors, under the rule laid down in Be Foot, 
to prove for this $4,500 claim against the partnership property. 
The court, however, proceeds on the theory that since the mortgage 
had been assigned to H two years before A's general assignment, 
A's separate estate was not injured by the payment of H's claim 
out of the proceeds of such mortgage. No cases are cited by the 
court in support of its position. 

The decision in Calhoun v. Bank of Greenwood, is thus directly 
opposed to that in Be Foot which represents the prevailing rule (see 
Bates on Partnership, § 842); though it is in accordance with Har- 
mon V. Clark,* in which case the firm property had been pledged 
to secure the debt of a partuer. In principle, the doctrine of 
Be Foot seems sound. It is true, as Lord Eldon says, in Bx parte 
Kendall,^ that if I have a demand against A and B, ''the creditors 
of B have no Jight to compel me to seek payment from A, if not 
founded in some equity giving to B the right, for his own 
sake, to compel me to seek payment from A.^' In cases 
like Be Foot and Calhoun v. Bank of Greenwood, however, 
the equity of the partner to have the firm property applied to the 
payment of the firm debt in exoneration of his own estate seems clear; 
and it therefore follows that his separate creditors are entitled to be 
subrogated to this equity, and to prove against the joint estate to the 
extent to which the joint creditors have diminished the separate es- 
tate. The South Carolina court does not seem to deny the justice of 
this proposition, but insists that in the case before it there was no 
diminution of the separate estate of A. This reasoning seems 
wholly untenable, for as the court says in Be Foot: "The rights 
of the parties are not changed because the holders of the notes sat- 
isfied them by a sale of the securities, instead of resorting to the 
joint estate m bankruptcy. By the course taken the separate 
estate has been dimished to the extent that satisfaction might 
have been obtained from the joint estate, and to that extent the 
separate creditors have been deprived of a fund to which they 
were entitled to equitable priority, as against a class of creditors 
who had resort to another fund, which was, as between the debt- 
ors, the primary fund for payment. '' 

Edward Avery Harriman. 

♦18 Gray 114 
1 17 Vesey 520. 
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COMMENT. 



n^HE last few months seem to faaye been especially frnitfnl in the 
' establishment of new law journals. In December appeared the 
first number of ''The Barrister/' of Toronto, Canada, published 
by the Law Publishing Company of that city. It is rather more 
general in its scope than the average law journal, devoting only a 
comparatively small space to* the discussion of late cases and giving 
more space to general legal news items. There is also a depart- 
ment set aside for Law School news. 

In January we received volume I, No. 1, of the ''New York Law 
Beview/' published by the Cornell Law Publishing Company, of 
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Ithaca, N. Y. This number is made up principally of contributed 
articles on legal questions. There is, however, some comment on 
important decisions and a department for the Oornell Law School. 

In February came the first number of the •' Western Reserre Law 
Journal/' published ''by the faculty and students of the Franklin 
T. Backus Law School of the Western Besenre Uniyersity" at 
Cleveland, Ohio. This journal^ though by no means confined to 
Ohio law, aims to be of especial interest to the Ohio lawyer. .To 
this end it has established, first, a series of articles on the former 
leaders of the Ohio bar, and secondly, a monthly digest of Ohio 
cases. 

All these journals seem to be suited to the needs of the sections 
of the country where they are published, and will doubtless meet 
with hearty encouragement. 



r^OMMEECIAL COMBINATIONS.— Sugar Tbust.— The Su- 
^^ preme Court at Washington handed down a decision on 
January 21st, in the case of the United States v. E. C. Knight Go. 
et. aL, which has attracted wide-spread attention and some adverse 
criticism The case was begun in the Federal Court for the east- 
em district of Pennsylvania, where the defendants were charged 
with violating the so-called XJ. S. Anti-Trust Law of 1890. The 
purpose of the law was ''to protect trade and commerce against 
unlawful restraints and monopolies (26 Stat. 209, c. 647), provid- 
ing that every contract, combination in the form of trust, or other- 
wise, or conspiracy in restraint of trade and commerce among the 
several states is illegal,^' and that offenders or those conspiring with 
others ''to monopolize trade and commerce among the several 
States shall be guilty of a misdemeanor. '' The defendants are 
corporations forming what is popularly known ais the "Sugar 
Trust.'' 

Chief Justice Fuller delivered the opinion of the court. Briefly 
the facts are: That prior to March, 18d2, there existed a corpora- 
tion, organized in New Jersey, which had obtained the control of 
all the sugar refineries in the United States except five. Four of 
these five were owned and operated by Pennsylvania corporations. 
Their product was thirty- three per cent and th at of the remaining 
one only two per cent of the entire quantity of sugar refined in the 
United States. In March, 1892, the New Jersey corporation, "by 
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means of contracts or arrangements with stockholders," purchased 
with shares of its own stock the control of all the Pennsylvania 
corporations, and thus it acquired the absolute control of all but 
two per cent of the entire sugar refining business in the United 
States. 

''The fundamental question,^' says the Chief Justice, ''is 
whether, conceding that the existence of a monopoly in manu- 
facture is established by the evidence, that monopoly can be 
directly suppressesed under the act of congress in the mode 
attempted by this bill." He conceives it in the power of each 
state originally "to govern men and things within the limits of its 
dominion." Congress is supreme only in matters of commerce 
between states. The monopoly in this case is one " in the manu- 
facture of a necessary of life." Though the control the manufac- 
ture involves the control of the distribution of the article, yet it is 
in a secondary sense. " Commerce succeeds to manufacture, and 
is not a part of it." Therefore the control of manufacturing 
comes within the police power .of the state, and not within the con- 
trol of the United States. A policy which allowed the general gov- 
ernment to control manufacture upon showing the intent of the 
producer to seek a market for his goods in another state or country, 
would be a policy fraught with great danger to state rights. Along 
quotation on this point is made from the opinion rendered by Jus- 
tice Lamar in the case of Veazie v. Moor, 14 Howard, 568, 574. 

The present combination being to control the product in a single 
state, interstate trade and commerce was only indirectly affected. 
Hence the United States could not interfere. 



MR JUSTICE HARLAN alone dissented in the above case, but 
supported his position with a powerful argument. "The 
object," given by the court below, " in purchasing the Philadelphia 
refineries was to obtain a greater infiuence or more perfect control 
over the business of refining and selling sugar in this country." 
Mr. Justice Harlan concurs in the view of the court, that "the 
police power of the states, as well as the commercial power of the 
nation, is vital to the preservation of the Union. But he insists 
it is no less true that the safety of the states, as well as the 
well being of the general government, depends upon the preserva- 
tion of the national authority. In Ghibiona v. Ogden, 9 Wheat 1, 
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187, it was held that the objects for which a power was granted to 
congress, especially when those objects are expressed in the consti- 
tution itself, should have great influence in determining the extent 
of any given power/' The constitution gives congress the power 
to regulate commerce with foreign nations and among the several 
states. Interstate commerce does not embrace ^' the ' completely 
interior traffic of the respective states/ but it does embrace 'every 
species of commercial intercourse ' between the states or that 'jn- 
volves the interests of the people of the United States.' " He quotes 
from Gibbons v. Ogden. 'The genius and character of the whole 
government seem to be that its action is to be applied to all the 
external concerns of the nation, and to those internal concerns 
which affect the states generally.' Therefore, interstate commerce 
includes more than simply transportation. '' It includes the sale of 
articles that are intended to be transported from one state to 
another," citing Mobile Co. v. Kimball^ 102 U. S. 691, 702; Ferry 
Oo. V. Fennsylvania, 114 U. S. 196, 203; Kidd v. Pearson, 128 
XJ. S. 1, 20, where it was said that " the buying and selling, and 
the transportation incidental thereto, constitute commerce.^' 

In the light of the United States Supreme Court decisions which 
have been cited, it appears that the ''act to protect trade and com- 
merce against unlawful restraints and monopolies," passed July 2, 
1890, is not repugnant to the constitution. Section 2, declares as 
illegal all such contracts or conspiracies " in restraint of trade and 
commerce in any territory of the United States or of the District 
of Columbia," *' or between any such territory or territories, or any 
state or states,'^ etc. "It would seem," says Justice Harlan, "to 
be indisputable," that restraints upon interstate trade are as illegal 
as "unreasonable restraints upon the completely internal traffic of 
a state. ^' Buying, selling and manufacture, precede and induce 
transportation and intercourse between the states. Hence, unlaw- 
ful restraints upon buying, selling and manufacture, between 
states, would be an unlawful restraint of interstate commerce. 

What is " unlawful restraint of trade ?" In England, the com- 
mon law principles have made general restraint of trade illegal. 
This question is fully and ably answered for the United States in the 
case of Morris Run Goal Go. v. Barclay Goal Co., 68 Pa. St. 173. 
This decision was approved of by the courts of New York in Arnot v. 
Coal Co., 68 N. Y. 668, 566. See also Salt Co. v. Guthrie, 38 Ohio, 
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666, 672; Craft v. McConavgh, 79 111. 346; Fefipfe v. Chicago Gas 
TruMt Co., 130 111. 269. Jastice Harlan reyiewed nnmeroiu other 
decisions from the yarioas state supreme courts, which have ren- 
dered ojinions in similar cases. All the courts hold as illegal all 
agreements '' to take trade out of the realm of competition.^ 

This does not give the United States power to say what shall be 
manufactured in every State, but only to preyent combinations in 
a State to monopolize articles that make inter-state commerce. 
Sugar is such an article, and this Sugar Trust is such a combina- 
tion. 

'' It is said that manufacture precedes commerce and is not a 
part of if But in Gibbons v. Ogden, " both the court and coun- 
sel recognized buying and selling, or barter, as included in €k>m- 
merce.'' 

''If a State," says Justice Harlan, ''within whose limits the 
business of refining sugar is exclusively carried on, may not consti- 
tutionally impose burdens upon purchases of sugar to be trans- 
ported to other States, bow comes it that combinations of corpora- 
tions or individuals within the same State may not be prevented 
from so doing? ^^ In other words, be says, "how is it that corpo- 
rations or individuals may * * * do with impunity what no 
State can do?'' 

This article, of necessity, is in the absolute control of a combina- 
tion, with unlimited financial resources, without character of a 
moral nature, so powerful that no state can adequately control and 
secure protection to the whole country. The general government 
alone is competent to deal with such combinations in manufacture 
which control the markets of the nation and affect injuriously the 
entire commerce of the country. 

The foregoing are some of the reasons why Justice Harlan 
dissented. It looks doubtful if the government would ever be 
able to control such powerful, shrewd and rich monopolists or 
trusts. At any rate the present statute has proved inadequate 
for the task. Justice Harlan would have made it so by giving 
a very broad construction and calling in to his aid the un- 
doubted intention of the framers of the law and the necessities 
of the case. His opinion, it seems to us, would have resulted 
in substantial justice in the present case, but it involves a prin- 
ciple of construction which it would be dangerous to establish. 
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The question is should the power of congress OTer inter-state com- 
merce be construed to include manufacturing in a single state for 
general distribution, in order to give effect to this statute aimed at 
the suppression of all trusts and combinations. It seems well that 
the majority of the court answered this question in the negative. 



COBPORATIONS— The ^*Tbu8T-Fund Doctrikb '' Again.— 
Hollins .v. Brierfield Coal £ Iron Co., 150 U. S. 371, has 
given rise to almost as much discussion as any case of recent times. 
The opinion of Mr. Justice Brewer in that case was such a blow to 
the doctrine that the assets of a corporation constitute a '' trust- 
fund ''for the benefit of creditors, that the extraordinary persist- 
ence of that extraordinary doctrine since the publication of Hollins 
v» Brierfield Goal Co. is the more remarkable. The Supreme Court 
of Arkansas has followed Mr. Justice Brewer's opinion, and so has 
the Circuit Court of Appeals for the Sixth Circuit; the Circuit Court 
of Appeals for the Seventh Circuit, while purporting to follow the 
same opinion, has laid down a rule exactly opposed to it; the 
Supreme Court of Nebraska has ignored Hollins v. Goal Co. ; and 
now the Supreme Court of Washington distinctly refuses to follow 
that case. In Conover V. Hull, 39 p. 166, the Washington court 
holds that the assets of a corporation are a trust-fund for the benefit 
of all its creditors, and that a voluntary preference in case of 
insolvency is void. The court says that ''with the most profound 
respect for the United States Supreme Court, we are unable to 
indoise the logic of their decision in the case last mentioned." We 
have, then, three rules as to preferences by an insolvent corpora- 
tion. One rule is represented by the Washington decision that an 
insolvent corporation cannot make such preferences; another rule, 
which prevails in Illinois, is that a corporation can prefer any 
creditor except a director or an officer; the third rule, which pre- 
vails in Arkansas, Michigan, and other states, and which is sup- 
ported by the principles laid down by Mr. Justice Brewer in 
Hollins V, Goal Co., that a corporation can deal with its property, 
whether solvent or insolvent, just as an individual can. That this 
rule last mentioned is bound to prevail in the United States 
Supreme Court seems at least probable. 

E. A. H. 
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T^VIDENCE — Habmlbss Ebbob — Sims, etal, v. Jones, et al, 
^ 20 S. E. (S. 0.) 905. The danger of admitting evidence 
which ahoald have been exclnded, and vice versa, even though 
there may be circamstanceB tending' ta correct the error later in 
the trial, is well illustrated in the aboye case. The action was on 
an alleged promissory note and the defense was forgery. One of 
the defendant's exceptions on the appeal was that certain docu- 
ments, which were proved during the cross-examination of one of 
the plaintiff's witnesses to have been well executed, were excluded 
on the ground that the plaintiff could not introduce such evidence 
at that stage of the trial. It appeared that all but one of these 
documents were relevant, and they were admitted later on in the 
trial. 

The majority of the court held that the exclusion of the evidence 
when it was first offered was harmless error and no ground for reversal. 
Chief Justice Mclver, however, in the dissenting opinion says: " It 
seems to me unsafe to say that the exclusion of competent and rel- 
evant evidence at the time it was first offered could result in no 
harm to the party offering it if it should afterwards be received; 
for, as was said in the case of Willoughby, above cited (32 8. G. 
410): ' It is not difficult to conceive how it may have been a very 
material matter to the defendant' to have the documentary evi- 
dence brought before the court 'while the plaintiff was undertaking 
to make out her cause of action.' " 

There was also an exception to the admission of testimony show- 
ing an offer of compromise made by one Cohen, a third party on 
behalf of the defendant, and a refusal by the plaintiff. This was 
held harmless error by the majority of the court, because it was 
brought out by the testimony that Cohen did not claim to be 
authorized by the defendant to make the offer. Bat the Chief 
Justice dissented from this ruling as from the first, saying: ''It is 
very easy to see that in a case of this kind where the defense was, 
that the note was a forgery; there was nothing better calculated to 
prejudice the case of the defendants in the minds of the jury than 
to show that the defendants had made an unsuccessful attempt to 
compromise." 

While we agree with the final decision of the case, we still think 
there is great force in the dissenting opinion. Evidence once 
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admitted mast necessarily have a considerable effect on the minds 
of a jury which no snbseqaent* mling will entirely correct. It is 
simply one among the many elements of uncertainty in jury trials^ 
bat one which it should generally be possible to control. 



pELEASE OP LIEN ON LAND BY TENDER.^What 
'^ Constitutes Tender, Genbbal Effect. — Thompson v. 
Lyon, 20 S. E# R (W. Va.) 812. 

A father deeded his son a tract of land, on which was placed a 
lien to be released after the father's death upon payment of a cer- 
tain sum by the son to his two sisters. Beld, that the son was 
entitled to a release of the lien upon a tender of the amount thereby 
secured. 

That an offer made to pay accompanied with actual counting of 
the money was a sufficient tender. 

That to constitute a legal tender it is not necessary that the 
identical money be kept and brought into court. Accord, Down- 
man V. Downman, 1 Wash. (Va.) 26; Colby v. Stevens, 38 N. H. 
191; Curtiss v. Oreenbanks, 24 Vt. 536. Contra, Bissell v. Hey- 
ward, 96 U. S. 580. 

That the effect of a tender by a debtor is to stop subsequent 
interest on the claim if the tender has been unqualifiedly refused, 
but such tender may be defeated by a subsequent demand and re- 
fusal. Dent, J., dissenting. 

The dissenting opinion favors the law as adopted in Burlock v. 
Grosi, 16 Colo. 162, 26 Pac. 142. "That the obligation to keep a 
tender good is as essential to its legal efficacy as the tender itself," 
and Oray v. Angler, 62 Ga. 596, that "using the money after 
refusal by the creditors to receive it, destroys the necessary attri- 
bute of a legal tender,'^ and Aulger v. Clay, 109 111. 487; Peugh 
V. Davis, 113 U. S. 542, 5 Sup. Ct. 622; Sanders v. Bryer, 152 
Mass. 141, 25 N. E. 86; where it is held that "a tender must be 
kept good in order to stop interest'' A large number of author- 
ities to the same effect will be found in 25 Am. and Eng. Enc. 
Law, p. 922, note 3, and Id. p. 926, note 1. 

The Illinois doctrine as laid down in 109 111. 487, supra, and 
cases cited, is that the money tendered must at all times be kept 
in readiness for the creditor and not be used by the debtor, and 
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when pleaded at law mnst be bronght ipto court for the creditor. 
Only in this way can the debtor avoid the payment of interest and 
costs* 

Justice Walker in support of the above doctrine assigned as the 
reason that ** Where a legal and proper tender of personal property 
is made, the title Tests in the person to whom it is made and he 
becomes the owner. Although the identical money tendered does 
not Test in the creditor, it so far becomes his, if the tender is kept 
good and is brought into court, that he cannot recoTer any inter- 
est, — hence the debtor by using the money, Tirtually withdraws his 
tender and makes it his own.^ 



pAROL EVIDENCE IN CASE OF DEED.— The case of Fer- 
^ guson V. Bond, 20 S. E. Rep. (W. Ya.) 591, is an interesting 
one as showing to what extent parol evidence may be used to 
defeat a deed which is absolute on its face. The plaintiff in that 
case sought to subject certain lands to a judgment which he had 
obtained against the defendant Bond, and to set aside as fraudu- 
lent a deed from Bond to his mother couTeying that land. The 
question turned on the character and Talidity of this deed. EtI- 
dence was admitted at the trial showing the Talue of the land as 
compared with the consideration paid by the defendant's mother; 
the ages of the parties; that the deed remained unrecorded eight 
years; that the defendant continued in possession of the land and 
paid the taxes thereon; and that the deed was only recorded after 
the defendant had been served with a summons in a damage suit 
which resulted in judgment against him ; and from all the circum- 
stances it was concluded that the conveyance to the mother was 
really intended by the parties as an indemnity to her for allowing 
her name to be used as an additional security upon a debt on 
which the defendant was liable. The transfer was accordingly not 
held to be fraudulent but to be in the nature of an equitable mort- 
gage; and the lands were subjected to the satisfaction of the judg- 
ment. 

It is well established that a deed, although absolute on its face 
may, in a court of equity be shown by parol to be a mortgage; and 
it is generally held that the introduction of such evidence need not 
)rest on the ground of fraud, accident or mistake, but that it is 
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admissible on the theory thattbe written instmment is supposably 
incomplete. (Peugh v. Davis, 96 TJ. S. 332; Rnchman v. Allwood^ 
71 111. 155). But the deed in this case was not an incompleted 
mortgage. It did not appear that there was any agreement that 
the deed was to be given as a security or that it would be void atter 
the discharge of the debt by the defendant. The transaction 
vested a power in the matter to make the conveyance absolute at 
any time she should see fit to do so. To include such a case under 
the head of equitable mortgage would apparently require a broader 
definition of the term than the one generally accepted, heretofore. 



RECENT DECISIONS. 



Action over. — The lessee of a wharf, who pays a judgment recovered 
against him, for injuries caused by negligence of his sub-lessee, without 
negligence on his part, may recover indemnity from the sub-lessee 
although the sub-lessee had no notice of the pending of the action and no 
opportunity to participate in the defence. Proper notice given to the sub- 
lessee of the pending of such action,- is sufficient to render the judgment 
against the lessee in said action, binding on sub-lessee, and hence admissi- 
ble in evidence agaiost him in this action over. Oceanic 8. Nav. Co, v. 
Compania Trans. Esp. 89 N. E (N. Y.) 860. 



College doss.— Liability for class hook.— Where a college class, at a class 
meeting, votes to publish a class book, the members voting or assenting to 
the vote are personally liable for the expense, at the suit of one who prints 
it under a contract with the person elected " business manager of the publi- 
cation." Wilcox et. al. v. Arnold et. cU , 89 N. E. (Mass.) 414. 



Criminal law— Indictment — Misjoinder of counts. — Mitchell v. Common- 
ireaZ^^, 20 S. E. (Va.)892. The indictment in this case contained three 
counts, in each of which the defendant was charged with having sold a 
pint of whisky without license to a different person and at a different time. 
It was held that each count was good, for the reason that each was for a 
misdemeanor, the punishment of which was the same. It was also held 
that the prosecutor in such a case was permitted to join and try the sev^ 
eral distinct offenses without being required to elect on which he would 
proceed, on the ground of economy of time, and that such an opinion was 
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not pre judieial to the aocnaed. It is intereetiiig to note that the defendant 
did not wish the pablic leoords to minimige the pablio offenses, for objec- 
tion was made hj his counsel to one judgment for 1900, rather than two 
for $100 each, in acoordanoe with the verdict. The objection, however, 
was overruled. 



Deed$.—Ripugnaney in the Hatfendum daiue.— A deed conveyed cer- 
tain property, describing it by metes and bounds. The habendum clause 
referred to the property conveyed as containing one acre and thirty-three 
square perches, which was less than the amount of land described by 
metes and bounds. Held, that the repugnancy in the habendum clause 
could not divest an estate already granted by the deed. Foreman v. Presr 
buterian Au^n of Baltiftwre et al., 80 Atl. R. 1114. 



Evidence.— Book aeoount— Cheney v. Cheney, 89 N. E. R. 87 (Mass.). 
This was an action for money due for services. The defendant wished to 
introduce his books in evidence, claiming that as the plaintiff had access to 
them, and occasionally consulted them, he had in effect admitted their 
correctness. The court refused so to hold, saying that there was no pre- 
sumption that he knew and admitted the correctness of their contents. 



Evidenee— Exclusion — Cure of error. — State v. HoUenbeck, 90 Atl. R. 
696 Vermont. Where a question is improperly excluded on cross-examina- 
tion and an exception is taken, the party is not deprived of his exception 
by a subsequent opportunity to ask the same question. The court argues 
that the purpose of the cross-examination is not satisfied unless the ques- 
tion be answered before opportunity is given for further consultation with 
counsel. 
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CONDITIONED FREE PASSES. 

Several recent eases have arisen in which it became necessary to 
decide this question; is it lawful for a common carrier to exempt 
himself by contract from the consequences of his own negligence 
in the case of strictly free passengers? The several decisions show 
that the question is a very close one, and may still be regarded as 
open. New York, Connecticut, Massachusetts, Washington and 
Maine courts have answered the above question in the affirmative. 
Wells V. N. r. G. Hy. Co., 24 N. Y. 181; Gruwold v. N. Y. A 
N. E. Ry. Co., 53 Conn. 371; Quimby v. B. dk M. Ry. Go., 150 
Mass. 365; Muldoon v. Seattle Gity Ry. Go., 7 Wash. 528; Rogers 
V. Kennebec Steamship Go., 29 Atl. B. 1069. 

The courts of Pennsylvania, Alabama, Minnesota, Iowa, Texas 
and Missouri take the contrary view. Pa. Ry. Go. v. Henderson, 
51 Pa. St. 315; Pa. Ry. Go. v. Butler, 57 Pa. St 335; Mobile A 
Ohio Ry. Go. v. Hopkins, 41 Ala. 486; Jacobus v. St. P. d G. 
Ry. Go., 20 Minn. 125; Rose v. Des Moines V. Ry. Go., 39 la. 
246; 0. G. & 8. F. Ry. Go. v. McGoton, 65 Tex. 640; Bryan v. 
Mo. P. Ry. Go., 32 Mo. App. 228. 

The same question in the case of passengers for hire has been in 
the great majority of cases decided against the validity of the stip- 
ulation. The great case of N. Y. C. Ry. Go. v. Lockwood, 17 
Wall. 357, is the leading American authority on this question. 
Mr. Justice Bradley, delivering the opinion of the court, reaffirmed 
the principle that special conditions, unjust and unreasonable in 
their terms could not be imposed by any carrier and held, to use 
his own language, that '^it is not just and reasonable in the eye of 
the law for a common carrier to stipulate for exemption from 



193 NORTHWESTERN LAW REVIEW. 

responsibility for the negligence of himself or his servants." This 
is the settled rale in almost all American jurisdictions. By. Co. v. 
Outran, 19 Oh. St. 1; FKnn v. Phila. Wil. d B. By. Co., 1 
Houst, (Del.), 469; and cases cited aboye. The case of By. Co. v. 
Loekwood has been aflSrmed in several subsequent decisions. 0. T. 
By. Co. V. Stevens, 95 U, S. 655 

The decisions in the English cases, and in our country in the 
New York and New Jersey cases allow the stipulation in question. 
McCawley v. Furnees By. Co., L B 8 Q. B. 57; Gallin v. London 
A N. W. By. Co., L. R 10 Q B. 212; Bissel v. N. Y. C. By. Co., 
25 N. T. 442; Kinney v. Central By. Co., 32 N. J. Law, 409. 

The questions raised in the case of passengers for hire are not 
altogether different from those we must consider in the case of free 
passengers. The contract between carrier and passenger is not the 
only element to be considered in determining the extent of the 
carrier's liability. His duties are those imposed by law, not merely 
those arising by contract with the individual. The law regards him 
as exercising a public function. Fhil. dt Beading By. Co. v. Derby 
14 How. 468. Since the State has an interest in protecting the 
lives and property of its citizens, it has an interest in determining 
the degree of care required in the exercise of that public function. 
The State has the same interest in the safety of its citizens whether 
they are carried gratuitously, or for hire The same considera- 
tions, therefore, will affect the decision of the question in both 
cases. We will therefore be able to discuss the question as to free 
passengei^ to better advantage, if we review briefly the grounds of 
the decisions in the case of passengers for hire. 

As suggested above, the carrier's duties arise in part from the 
contract with the individual passenger, but also from the interest 
the State has in the careful performance of his duties. It is not a 
question of the terms of the contract merely. In a recent work on 
Contractual Limitations it is said: *' It may be regarded as well 
settled that in the law of contracts, the first purpose of the courts 
is to look to the welfare of the public." Bay on Contractual 
Limitations, Sec. 3. It is therefore necessary to consider the 
effect of such a contract as the one in question upon the public 
interests. 

The original common law liability of carriers of goods was very 
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strict. The carrier was liable, absolutely, for the safety of goods 
delivered to him for carriage, unless he could show affirmatively, 
that the loss occurred by the act of Qod or of the public enemies. 
This rule led to very great hardship and the carrier was allowed to 
contract that he should not be liable for losses by accident, nor for 
goods of great value shipped without notice of their character. In 
every case where the carrier sought to vary his common law lia- 
bility, the test was, is this term in the contract reasonable and just. 
Whenever any term was inserted which the courts regarded as un- 
reasonable and unjust such term was declared void. By this test, 
the great mass of authorities in this country have refused to give 
effect to any stipulation that would operate to relieve the carrier of 
goods from liability for his negligence or that of his servants. 
Hutchinson on Carriers, Sec. 260, and authorities cited. 

The same rule is applied in the case of passengers for hire, and 
any term in the contract which is unjust aud unreasonable is 
declared void. Hutchinson on Carriers, Sec. 260, and authorities 
cited. The particular agreement in question, that the carrier shall 
not be liable for the consequences of his own or his servants' negli- 
gence is declared void on grounds of public policy. A few decisioner 
have regarded the contract as one not freely made. They say the 
carrier has almost a monopoly. The person dealing with him is at 
his mercy and must assent to his terms or refrain from traveling. 
He therefore agrees to travel at his own risk. As the carrier's 
business is now conducted he may dictate his terms. But from the 
nature of his employment th^ common carrier is a public servant 
and the law does not alloW him to make terms in his contracts with 
the individual members of the public which are not reasonable and 
just. 

This view of the contract has, however, played so small a part in 
the decisions of this question, that it is almost correct to say that 
the contract is declared void solely on the ground of public policy. 
Mr. Justice Grier, in deciding the case of My. Co, t>. Derby, 14 
How. 468, said : " When carriers undertake to convey persons by 
the powerful, but dangerous agency of steam, public policy and 
safety require that they be held to the greatest possible care and 
diligence. And whether the consideration for such transportation 
be pecuniary or otherwise, the personal safety of the passengers 
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shoald Dot be left to the dport of chance^ or the negligence of care- 
less agents. Any negligence in snch cases' may well deserve the 
epithet of ' gross'." This case is not quoted as a direct authority. 
It is not, for the contract was wholly an implied one. No ticket or 
pass was given. But the language there used expresses very exactly 
the considerations which have influenced the courts in deciding 
that a carrier cannot make a valid stipulation against the conse- 
quences of his own or his servant's negligence. A large number of 
authorities which directly support this position are given in the 
section of Hutchinson cited above. 

We come now to our main question, is such a contract, which we . 
have seen is declared void in most jurisdictions in the case of pay- 
ing passengers, valid when made as the condition of a free pass 
over the carrier's line. It is too clearly settled to require a citation 
of authorities that in the absence of special contract the carrier 
owes a free passenger the same duty as a ticket passenger. Having 
admitted him to his conveyance, the carrier is not permitted to 
deny that he owes him the same care and diligence as a paying 
passenger. By. Co. v. Derby, 14 How. 468; New World v. King, 
16 How. 469; Todd v. Old Colony By. Co., 3 Allen, 18. The 
question is only as to the validity of a stipulation or condition 
clearly made and assented to. 

The same argument is advanced as in the case of passengers for 
hire, viz. : A man has a right to make his own contracts. In the 
latter case a satisfactory answer is easily found. The courts say 
the contract is not one freely made, for the employer is not in a 
position to make terms with the carrier. That answer is clearly 
unavailable in a case of a strictly free passenger. There is not the 
slightest suspicion of forced consent on the part of the passenger. 
He takes the pass as a pure gratuity, and in consideration of the 
gratuitous carriage agrees to assume all the risk of injury to his 
person while using it. He need not consent to such a stipulation, 
for he has the option of paying fare and thus fixing the liability on 
the carrier. In the case of the paying passenger, as we have seen 
above, the carrier cannot escape from liability. It is a contract 
perfectly fair as far as the parties themselves are concerned. It is 
valid beyond question unless we can establish our position, which 
is, in a word, this. It is contrary to the policy of the State, detri- 
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mental to the interests of the general public to allow the carrier 
thus to limit his liability, and each a contract is therefore void. 

An argoment based on considerations of public policy is regarded 
by many as a yery unsatisfactory one. Mr. Justice Burrough 
remarked in deciding the case of Bickardson v. MeUish, 2 Bing. 
229, that ''public policy is a very unruly horse, and when once you 
get astride it you never know where it will carry you.'' And in 
Bogers v. The Kennebec Sieamehip Co., 29 Atl. R 1069, '< the 
term public policy or policy of the law suggests but a vague and 
uncertain principle and sometimes seems to be invoked as authority 
for a decision when a more definite reason cannot readily be as- 
signed.'' 

And this criticism is, to a certain extent, de^rved. The argu- 
ment from public policy has been very much abused, has often been 
used by judges of inferior ability to cover their ignorance of the 
law, or to support a decision which is clearly incorrect on sound* 
principle. It is no more than right that any one who offers to sup- 
port a rule of law by such an argument should be required to make 
out a clear case. He must show th^t public interests require such 
a rule. In the case of contracts he must show clearly that the con- 
tract in question is detrimental to the interests of the people as a 
whole. 

But, on the other hand, we claim that a sound argument based 
on public policy is one of the best of grounds for a principle of law* 
Contracts in restraint of trade, contracts involving any immoral 
acts, contracts by public ofiicers assigning future accruing payments 
of salaries, are all declared void solely on the ground of public 
policy. Such contracts, it is said, if allowed to be good, would 
affect the freedom of trade, the public morals, or the efficiency of 
the public service. No one disputes the soundness of the argument 
iit those cases. And if we are able to make out a clear case of 
public policy^ we ask that our argument be not rejected, because 
similar arguments have been improperly made in other cases. 

Our position is briefly this. The carrier is a public servant, and 
his duties are of a pliblic nature; the State is interested in protect- 
ing the lives and safety of its citizens, and is therefore interested in 
requiring from the carrier of passengers the highest practicable 
degree of care and diligeuce in the exercise of his duties. Any 
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coDtract, the effect of which would be to diminiBh the degree of 
care exercised by the carrier^ is one which * the law most declare 
void. Any degree of freedom from liability for the consequences 
of his negligence mnst^ in proportion, remoye the motives for care 
and prudence on his part. 

As indicated siiOYe^ the .direct decisions on this question have not 
been many. The State courts are very evenly divided. We can- 
not, therefore, rest an opinion either way upon weight of authority. 

Our Federal Supreme Court has not decided this direct question, 
but from a careful reading of the opinions given in the cases of 
Pff. Go. V. Loekwoody suproy and Ry. Co. v.- SUvens, supra, it 
seems fair to say that it is disposed to hold against the validity of 
the contract. The court has, however, been very careful not to 
express any opinion on that question. Mr. Justice Bradley, in de- 
ciding the Stevens case, said: ''Since, therefore, from oiir view 
of the question it is not necessary to determine what would have 
been the rights of the parties if the plaintiff had been a free or 
gratuitous passenger, we rest our decision upon the case ot Ry. Co. 
V. Lockwood. We have no doubt of the correctness of the con- 
clusion reached in that case. We do not mean to imply, however, 
that we should have come to a different conclusion, had the 
plaintiff been a free passenger, instead of a passenger for hire. ^ We 
are aware that respectable tribunals have asserted the right to stip- 
ulate for exemption in such a case; and it is often asked, with ap- 
parent confidence, 'may not men make their own contracts, or, in 
other words, may not a man do what he will with his own? * The 
question at first sight seems a simple one. But there is a question 
lying behind that: ' can a man call that absolutely his own, which 
he holds as a great public trust, by the public grant, and for the 
public use as well as his own profit?' The business of the common 
carrier, in this country, at least, is emphatically a branch of the 
public service, and the conditions on which that public service 
shall be performed by K private enterprise are not yet entirely set- 
tled." In the case of Hospes r. C.y M. dt St. P. Ry. Co., 29 Fed. 
B. 763, the U. S. Circuit Court, District of Minnesota, gave no 
effect to a stipulation, "that the company shall not be liable for 
any injury to the person by the negligence of its agents or other- 
wise,'' except as concerned the question of proof. From the gen- 
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eral tendeucy of the Federal Coarts to bold carriers very strictly to 
their common law duties and liabilities, the language of Mr. Justice 
Bradley in a case of JSy. Co. v. Stevens, quoted above, and the 
recent case of Hospes v. C, M. it 8t F. By. Co., supra, decided 
in 1887 by the United States Circuit Court, it would seem prob- 
ably that when this question does come up for decision by our 
Supreme Court, it will be settled against the validity of the con- 
tract. 

The arguments advanced by the various courts which support 
the contract of exemption proceed upon very similar lines of reas- 
oning. The Massachusetts case decided in 1890, Quimby v. B. <6 
M, By, Co., supra, is one of the best considered cases and We will 
therefore review briefly the opinion of the court in that case The 
plaintiff was injured by the negligence of the defendant's servants 
while traveling on a free pass. This pass was given him at his own 
request b^ the general manager of the defendant corporation. The 
pass contained on the back this condition, which the court held 
the plaintiff had assented to: ''In consideration of being given this 
free ticket by the Boston and Maine S. R, I, the undersigned, 
hereby agree to assume all risk of accident, of every name and 
nature, which may happen to me while traveling on, or getting on 
or getting off, the trains of said railroad on which this ticket is 
honored for passage. '^ 

Mr. Justice Devens argues that it is not for the interest of the 
carrier to issue a large number of passes. The instances, there- 
fore, cannot be so numerous that any temptation will be offered to 
carelessness in the management of their trains or to an increase in 
their fares. In the case of a free passenger, the carrier does not act 
in hi? public capacity. In yielding to the request of the passenger, 
'^ he consents for the time being to put off his public employment, 
and to do that which the law does not impose upon him." When 
the plaintiff accepted the gratuity of the defendant, there is no rule 
of public policy that prevented the carrier from prescribing as the 
condition of his gift, that he should not be liable in damages for 
the negligence of his servants. No matter how great care is exer- 
cised in selecting servants, certain accidents will occur from 
momentary carelessness or inattention. It is hardly reasonable 
that, beside the gift of free transportation, the carrier should 
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be held responsible for these, when exemption from anch lia- 
bility has been made the express condition of his gift. ''Nor, 
in holding that he need not be, under these circnmstances, is 
any oonntenance given to the idea that the carrier may contract 
with a passenger to convey him for a less price on being exoner- 
ated from responsibility for the negligence of his servants. In such 
a case, the carrier would still be acting in the public eitiployment 
exercised by him and should not escape his responsibility, or limit 
the obligation which it imposes on him.'' 

Another argument, one which is not treated With favor in the 
Massachusetts case, is made the principal basis of the decision in 
the case of Oriawold v. N. T. d N. B. Ry. Co., 53 Conn. 371. It 
is the distinction between the negligence of the carrier himself and 
that of his servants. This distinction appears in many of the New 
York, New Jersey, and English cases on this question. Hall v. 
Ry. Co., L. K. 10 Q. B. 437; WelU v. Ry. Co., 24 N. Y. 181; Per- 
kins V. Ry. Co., 24 N. Y. 196; Bistel v. Ry. Co., 25 N. Y. 442; 
Maguire v. Dunsmore, 56 N. Y. 168; Kinney v. Central Ry. Co., 
32 N. J. Law, 409. 

In the Connecticut case it is argued : '' By the rule of respondeat 
iuperior a corporation is made liable for the negligence of its serv- 
ants, but where the principal has done the best he could, the rule 
is technical, harsh, and without any basis of inherent justice. As 
applicable ordinarily to corporations, it is of great practical con- 
venience and utility. We do not, therefore, advocate its abolition, 
but we contend that in f^ case like the present, where there is no 
actual fault on the part of the principal, it is ' reasonable in the eye 
of the law ' that the party for whose benefit the rule is given should 
be allowed to waive it in consideration of a free passage. It is not 
the case where a party stipulates for exemption from the legal con- 
sequences of his own negligence, but one where he merely stipu- 
lates against a liability for imputed negligence in regard to which 
there is no actual fault.'' 

So it is admitted that a carrier should not be allowed to stipulate 
against the consequenises of his own negligence, but there is no 
good reason, it is argued, why he should not be permitted to be 
relieved from liability for the acts of his servants. Ii^ these days 
when the carrying trade is monopolized by great corporations, we 
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may ask who is 'Hhe carrier himself ?'' A corporation is an artifi- 
cial person. It can act only through agents or servants. Some 
servants have more responsible positions and more extended powers 
than others, but all are to regarded as agents of the corporation, 
which has itself no real existence. 

Mr. Justice Bradley in Ky. Co. v. Lock wood, supra, states 
briefly the duties of both passenger and freight carriers, gives the 
purpose of the law, viz, to raise the most stringent motive for the 
exercise of carefulness and fidelity in his trust, and adds : '^ Now, 
to what avail does the law attach these essential duties to the 
employment of the common carrier, if they may be waived in respect 
to his agents and servants, especially where the carrier is an artifi- 
cial being, incapable of acting except by agents and servants ? It is 
carefulness and diligence in performing the service which the law 
demands, not an abstract carefulness and diligence in proprietors 
and stockholders who take no active part in the business. To admit 
such a distinction in the law of common carriers, as the business is 
now carried on, would be subversive of the very object of the law." 
As indicated above, this distinction between the carrier and his 
servants as to the question of negligence is not recognized even by 
the Quimby case, supra, which reaches the same final decision as 
the case ^in Connecticut. The distinction 'sought to be made is 
denied also in 7. C. Jty.. Co. v. Bead, 37 111. 484, and 0. C. & S. F. 
Ry. Co. V. McOown, 65 Tex. 640. 

Another question is raised by the argument of Mr. Justice 
Devens. Can the common carrier of passengers, to quote the 
language of the court, ''consent for the time being to put off his 
public employment?" This is only an indirect way of saying that 
as to the free passenger, whom by the law he is not required to 
carry, he may stipulate against liability for negligence. If for 
reasons of public policy, the express contract, that the passenge r 
shall travel at his own risk, is declared void, the same argument 
would apply with equal force to any change in the carrier's duties 
by means of a change in the character of his employment. And 
even if this argument were allowed to be good, it proves too much. 
The Massachusetts court say expressly that no countenance is giv- 
en to the idea that such limitation of liability may be made in con- 
sideration of a reduced rate. This is not a tenable position. It is 
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said that in the case of a free passenger the common carrier 
becomes a private carrier, because he does what the law does not 
require of him. He does the same when he carries at a reduced rate. 
The law no more requires him to carry at a reduced rate than gra- 
tuitously and it is just as reasonable to regard him as a private car- 
rier in one case as in the other. We must be consistent and if the 
construction of the contract adopted by Mr. Justice Devens would 
also apply to contracts to carry a reduced rate, we must either 
accept or reject both. 

The better view, however, is that one who becomes a common 
carrier is such in every case, and cannot by any act of his own lay 
aside the employment he has taken up by consent of the State. The 
Supreme Court of Texas says in -this connection: "We are further 
of the opinion, that a railway company cannot by contract lay 
down its public character as passenger carrier, which the law, as well 
as the nature of the employment in which it engines, fixed upon 
it, and become a mere private carrier. The constitution of this 
State, the general laws and the charters of such corporations, make 
their employment that of common or public carriers of passengers 
and goods. 

''This employment they voluntarily assume, and in recognition 
of the public nature of their business, the law bestowF upon them 
many privileges and benefits which it does not confer upon private 
persons or strictly private corporations, which often operate as a 
burden on individuals and communities, and could not be lawfully 
conferred on the mere private carrier.'' Ry. Co. v, McOoton, 65 
Tex. 640. 

This leaves still the central point of the whole argument, the 
test question, by answering which differently the courts of our sev- 
eral American jurisdictions have arrived at opposite results in the 
main question before us in this discussion. The Massachusetts 
court says: "There is no rule of public policy, we think, that 
prevented the carrier from prescribing, as the condition of his gra- 
tuitous carriage, that it should not be compelled, in addition to car- 
rying the passenger gratuitously, to be liable to him in damages for 
the negligence of its servants. '^ 

The reason of the rule requiring a high degree of care on the 
part of a passenger carrier was that the safety of a large number of 
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persons was entnisted to him; . his employment was in its nature U 
more or less dangerous one, and it was necessary to require such 
care on his part. The degree of care required of the carrier was 
not left to be settled by contract between the parties. The relation 
of carrier and passenger is created by contract, but. the extent of 
the carrier's liability is determined by law. The law denies free- 
dom of contract in this matter, for the public is not indifferent. 
Where certain duties attach by law to a certain relation, these can- 
not be abrogated by contract. Such is the rule of the common law 
with respect to freight carriers. Certain duties attach by law to 
the relation of carrier and passenger. There can be but one reason 
why this was removed from the sphere of contract. It is a matter 
of public concern, much more clearly so than in the case of goods 
in England two centuries ago. Millions of persons are carried 
daily by ''the powerful but dangerous agency of steam/' and at a 
very high rate of speed. Surely if the State has such an interest 
in the material prosperity of its citizens, that a contract in restraint 
of trade is Void, there is a clear rule of public policy which should 
declare void all contracts securing to a passenger carrier immunity 
from his own or his servant's negligence. 

And so it is held, as we have seen, in the case of paying passen- 
gers, but some of the cases say, no considerations of public policy 
require us to extend the same rule to cases of free passengers. It 
is argued in the case of Quimby v. By. Co., supra, that a few 
passengers on a train, who travel at their own risk, two or three 
in a hundred, will not affect the degree of care exercised by the 
company, for they are still liable for the safety of the rest. The 
defect in this argument is, that it is based on a mere probability. 
It is, in general, true that most passengers pay fare, but it is not 
necessarily so. It is not an uncommon thing for a company to 
run a free excursion. In such a case a whole train load would be 
free passengers. Would it not be clearly against public policy to 
allow a stipulation against liability for negligence to be valid in 
such a case? Or it might easily occur that a larger number of 
free passengers thaA usual would be on a certain train. At what 
point would it be declared contrary to the interests of the public 
to allow such a stipulation. We hold that the only safe course 
is to declare such an exemption void in all cases, to require the 
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same duties on the part of the company toward all who are lawfully 
on board his trains. 

This rnle^ if established, would of course make it a mor^ diffi- 
cult matter for a company to carry a large pass list, but is that 
an argument in favor of allowing the exemption? We claim 
that, if it has any weight at all, it is rather in faTor of our 
position, for this reason, the pass system is not a favorite of 
the law. It is rather for the public interest to restrict the 
number of free passes issued, for the expense of maintaining 
the system of transportation should be shared by all who enjoy 
its benefits. Those who ride on strictly free passes are traveling, 
directly at the expense of the company, but indirectly at the 
expense of the general public. The consideration that a certain 
rule of law will, if enforced, tend to restrict the number of passes 
issued, should not be regarded by the courts as an argument ai^ainst 
such a rule. The railways are in a sense public institutions and 
the expense of maintaining them should be fairly distributed. 

And even admitting the argument of the Massachusetts court, 
that there is a very strong probability that there will be no relaxa- 
tion of care on the part of the carrier, we still claim that the 
remaining possibility of such a result is enough to raise a considera- 
tion of public policy, which should decide the question. It \^ said 
in Jacobus v. St. P. d C. Ry. Oc, 20 Minn. 125 : " So far as the 
consideration of public policy is concerned it cannot be overridden 
by any stipulation of the parties to the contract of passenger car- 
riage, since it is paramount from its very nature. No stipulation 
of the parties in disregard of it, or involving its sacrifice in any 
degree can be allowed to stand. Whether the case be one of a pas- 
senger for hire, a merely gratuitous passenger, or of a passenger 
upon a conditioned free pass, as in this instance, the interest of the 
State in the safety of the citizen is obviously the same. The more 
stringent the rule as to the duty and liability of the carrier, and the 
more rigidly it is enforced, the greater will be the care exercised, 
and the more approximately perfect the safety of the passenger. 
Any relaxation of the rule as to duty or liability naturally, and it 
may be said inevitably, tends to bring about a corresponding relaxa- 
tion of care and diligence upon the part of the carrier. We can 
conceive of no reason why these propositions are not equally appli- 
cable to passengers of either of the kinds above mentioned." 
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The Minnesota court holds in the case qaoted above that public 
safety would suffer if only free passengers traveled at their own 
risk, and we think the argument is a sound one. But we maintain 
that it is impossible to hold this position cons' stently, viz : that the 
exemption is good in the case of free passengers only. The Massa- 
chusetts court clearly takes this position, as appears from the extract 
given above. It seems to us to involve an inconsistency. 

If the stipulation in question is valid in the case of free passen- 
gers and void as to passengers paying fare, the distinction must be 
based on the element of consideration. The passenger gives the 
carrier the same thing in each case, immunity from responsibility 
for negligence. But in the case of the passenger paying full fare, 
there is no consideration for such a release. If consideration is 
present in any degree the law never inquires whether it is just and 
adequate. Then a company could sell a ticket providing that, in 
consideration of the reduced price at which it is given, the com- 
pany shall not be liable for injury to the person of the passenger, 
from whatever cause arising. If sdch ticket were actually sold at 
less than the regular fare, consideration would be present. The 
adequacy of that consideration is never a question for the law 
courts. The same argument as to freedom of 6ontract would apply 
as in the case of the free passenger. In the present case he 
may pby full fare, and hold the company liable for any injury 
caused by their negligence. As in the case of free passengers, the 
only reason for declaring the contract invalid is that of public 
policy. If that is rejected in the one case, it must, if we are con- 
sistent, be also rejected in the other. Such is the argument of Mr. 
Justice Gould in the case of Biasel v. N. T. Central By. Co., 25 
N. Y., 442, at page 447. He says: ''The principle being estab- 
lished that railroads may, by contract, relieve themselves from the 
negligence of their servants in the carrying of passengers when 
carried gratuitously, I can discover no rule of law or public policy 
to prevent their doing it on any other terms which may be agreed 
upon between them and their passengers, and which shall furnish 
a consideration to the passengers for the risk which they assume. 

''AH the arguments which have been urged against the propriety 
and safety of allowing carriers to make such contracts, apply with 
as much force to cases where passengers are carried gratuitously. 
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as where they are carried for reward. So far as the public are con- 
cerned the question of reward is one of indifference; and so far as 
the parties are concerned, if they are allowed to make the contract 
at all, they are the judges of the amount of consideration which will 
compensate them for assuming the risk, whether the whole fare or 
half, or an eighth, or any .other proportion, or other consideration. 
I apprehend it is entirely safe to leave them to fix the terms.'' 

The New York courts then hold that public policy is satisfied by 
holding that the carrier is bound to take the riek. when the pas- 
senger chooses to pay the full fare. If the passenger Yoluntarily 
and for any valuable consideration assumes the risk of injury and. 
releases the company from liability, the contract is valid and bind- 
inj. This is a consistent position. The position taken by the 
Massachusetts courts is not a tenable one. We must either follow 
the New York rule as stated above, or take the position that any 
contract releasing the carrier of passengers from liability for his 
own or his servants' negligence is void as against public policy 
whether the passenger be carried for reduced fare or gratuitously. 

Let us consider the naturied outcome of the New York rule. 
Suppose a set of tickets offered to the public at less than the regu- 
lar rate, which should contain a stipulation that the passenger 
released the company from all liability for injuries resulting from 
negligence on the part of the company's servants. Now no one 
expects, in traveling, that his particular train will be ditched. 
There would be offered a present pecuniary benefit, which would 
seem to one buying a ticket of much more importance than to hold 
the company liable in case of an injury to his person, not probable 
but only possible. It is fair to say that a large part of those trav- 
eling by rail would assume the risk of inj^nry and choose the reduced 
fare. Just so far as this sort of contract became general, the company 
would be without the chief motive for diligence, the pecuniary 
liability for any injuries which occurred through his fault. 

Now, since it is the policy of the law to require a high degree 
of care from one who has so many lives in his charge, such a con- 
tract as the one above would be clearly void. We can hardly 
imagine a clearer case of public policy. The Language of Mr. Jus- 
tice Davis in Stinson v. N. Y. Central By. Co., 32 N. Y. 337, is 
directly in point in this connection. After stating the New York 
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rule as giyen above he says : ''The fraits of this rule are already 
being gathered in increasing accidents, through the decreasing care 
and vigilance on the part of these corporations, lEind they will con- 
tinue to be reaped until a just sense of public policy shall lead to 
le^islativef restriction upon this kind of contracts." 

But between the New York rule and that in force in Minnesota, 
Texas and a few other states, there is no tenable middle ground. 
The position that is taken by the Massachusetts court does not 
bear analysis. It is clear that we must either accept the New York 
rule with all its inevitable consequences, or hold that considerations 
of public policy allow no limitation of liability for negligence on 
the part of the carrier. We must choose between these two. The 
consideration of public, policy is paramount. Since public inter- 
ests and public safety require a high degree of care on the part of 
the passenger carrier, the decision between these two possible rules 
is not a difficult one. We must hold that because of the interest 
of the State in the safety of its citizens the carrier owes the same 
degr^ of care to all lawfully on board his trains, be they carried 
gratuitously, or on payment of the full fare. 
February 28, 1895. 

Albbrt B. Davidson. 
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CORPORATE ASSETS AS A "TRUST FUND FOR THE 
BENEFIT OF CREDITORS/'— II. 

It is to be hoped that the United States Supreme Coart will soon 
explain its decision in Hollins v. Brierfield Coal Co., 150 U. S. 
371. When the decision first appeared it seemed as if the last nail 
bad been driven in the coffin of *^ the great American tmst-fand 
doctrine. '^ The recent case of Button Mfg. Co. v. Hutchinson, 63 
F. 496, howcTer, seems to show that there is a difference of opinion 
among the members of the Supreme Court as to the effect of its 
decision. The Gircnit Conrt of Appeals in the seventh circnit, in 
the opinion by Mr. Justice Harlan in Mfg. Co. v. Hutchinson, dis- 
tinctly lays down the doctrine that, when a corporation becomes 
insolvent and determines to discontinue the prosecution of busi- 
ness, its property is thereafter affected by an equitable lien or trust 
for the benefit of creditors ; that the directors thereupon occupy a 
fiduciary position toward creditors, and that a preference to a 
director is therefore void. The court, curiously enough, cites 
Hollins V. Coal Co. as an authority for this doctrine. How the 
language of Mr. Justice Brewer in that ciase can support the 
opinion of Mr. Justice Harlan in Mfg. Co. v. Hutchinson, may 
well puzzle the reader. Mr. Justice Brewer, in Hollins v. Coal Co., 
says: ''The same idea of equitable lien and trust exists to some 
extent in the case of partnership property. Whenever a partner- 
ship becoming insolvent, a court of equity takes possession of its 
property^ it recognizes the fact that in equity the partnership cred- 
itors' have a right to paymejit out of those funds in preference to 
individual creditors, as well as superior to any claims of the part- 
ners themselves. '^ Mr. Justice Harlan, in citing Mr. Justice 
Brewer's opinion, leaves out the words in italics, and thereby alters 
the whole meaning of the opinion. The vital question is, does the 
so-called ''equitable lien and trust" in favor of corporation cred- 
itors arise upon the insolvency of the corporation, or upon the 
taking possession of the assets by a court of equity ? Mr. Justice 
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Brewer's view is clearly that the rights in rem of the creditors 
attach only when the conrt of eqnity takes possession of the 
property. Mr. Justice Harlan holds that when the corporation 
becomes insolvent and has no expectation of continuing itsbnsiness, 
the rights of creditors attach. The issue between the opinions of the 
two eminent justices seems clear. 

The issne also seems clear between the Circuit Court of Appeals 
for the seventh circuit and that for the sixth circuit. The latter 
courts consisting of Jackson and Taft, circuit judges, and Barr, 
district judge, in Brown v. Furniture Co., 58 F. 286, sustained 
a preference given by an insolvent corporation to its directors. 
Brown v. Furniture Co., is an authority directly opposed to 
M/g. Co. V. Hutchinson, though the court in the latter case 
does not seem so to have regarded it. Mr. Justice Harlan 
seems to regard Brown v. Furniture Co., 6B a decision upon the 
local law of Michigan. As a matter of fact, however, the decision 
in Brown v. Furniture Co., is just as much a decision upon the 
''general jurisprudence" of the United States as Mfg. Co. v. 
Hutchinson. It is true that the court in Brown v. Furniture Co., 
does not state whether its decision rests on general or local law; 
but as na statute of Michigan was involved in the case, the decision 
is clearly a decision as to the general law of the United States. 

Mfg. Co. V. Hutchinson, has just been followed in another case in 
the same court, Bosworth v. Jacksonville Bank, 64 F. 615 (C. C. 
A. 7th circuit); in which, however, the court seems to be influ- 
ence^ by an idea that the Illinois law should apply, as the case 
arose in this State. The only difference between the two cases is 
that in Mfg. Co. v. Hutchinson, the preference was given to a cor- 
poration in which the directors of the insolvent corporation were 
largely interested, while in Bosworth v. Bank, the preference was 
given to the bank in payment of a note for money borrowed of the 
bank by the insolvent corporation, on which note the president of 
the corporation was surety. The facts in Bosworth' v. Bank, are 
therefore exactly identical with those in Re Wincham Shipbuild- 
ing Co., 9 C. D. 322, and the decision in the former case exactly 
contrary to that in the latter. 

With two divisions of the Circuit Court of Appeals clearly op- 
posed to each other, and with Mr. Justice Harlan and Mr. Justice 
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Brewer holding opposite opinions, it seems certain that there will 
be some dissenting opinions when the Supreme Gonrt decides the 
question. When that time comes we sincerely hope that the opin- 
ion of that very great judge. Sir O'eorge Jessel, in Ke Wincham 
Shipbuilding Co., 9 C. D. 322, will not be overlooked, as it seems 
to have been in the Oircnit Court of Appeals. 

Edwabd Aybby Hasrihan. 
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COMMENT. 



\17E take pleasure in announcing that the prize offered by the 
^ ^ Law School faculty for the best essay suitable for publication 
in the Law Review, has been awarded to Mr. A. B. Davidson. 
The essays submitted for competition were passed upon by a mem- 
ber of the Chicago Bar, not connected with the school, and were 
reported by him to be highly creditable. Mr. Davidson's article 
appears in the present number. 

Another prize offered by the Law School has also been awarded 
since our last issue, namely, that for the best average in the exam- 
inations taken during the first two terms of the present school 
year. This prize was won by Mr. Eugene G. Fassett. 
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MO complete reliable report of the income tax decision by the 
Supreme coart, has as yet come to notice. No comments npon 
this already famous decision will therefore be made nntil onr next 
issne. 



OILLS OF LADING.— Thblb Negotiability.— The question 
'-' of the quasi-negotiable character of biUs of lading recently 
came before the Circuit Court of Appeals in Pollard v. Seardon, 
65 Fed. Bep. 848 (Mass.) In this case a bill of sale for a cargo of 
hides was given by the consignee in consideration of certain ad- 
vances, and later the bill of lading for the same goods was endorsed 
and delivered to another party who had no notice of the first trans- 
action. The court held that the indorsee of the bill of lading was 
entitled to the goods. 

The decision proceeds on the ground that the party taking the 
bill of sale was chargeable with knowledge that the owner of the 
cargo would get a clean bill of lading, which, according to custom, 
might be negotiated, and that he was guilty of laches in not pro- 
curing an assignment of it. That a bill of lading, while not 
strictly a negotiable instrument in every respect^ is so in the sense 
that a bona fide endorsee of such bill takes a clear title to all goods 
free from all equities. 

The authorities are by no means harmonious on the question of 
negotiability of a bill of lading. -The general doctrine of the 
United States courts is that such bills are merely symbols of the 
goods described in them, and as such may be passed from hand to 
hand when endorsed in blank. (Pollard v. Vinton, 105 U. S. 7; 
Friedlander v. Railroad, 130 U. S. 416.) Under that theory it 
would certainly appear that a prior bill of sale would take prece- 
dence over the bill of lading on the same principle that a subse- 
quent purchaser of goods would take no better title than the vendor 
had. A person cannot by selling the goods of another or by deliv- 
ering the title deeds to them, divest that other person of his own- 
ership. 

On the other hand some courts attribute to bills of lading practi- 
cally all the elements of negotiable paper. {Sioux City Railroad 
Co. V. First National Bank, 10 Neb. 556; Batavia v. Railroad, 
106 New York, 195.) These cases take into consideration the fact 
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that bills of lading are constantly used in business transactions in 
mnch the same way that promissory notes or bills of exchange are 
used, and they assnme that all persons dealing with the goods mast 
naturally and necessarily expect that the bills of lading will pass 
freely from one to another and that advances will be made upon 
them^ 

The present case adopts substantially this view and in the light 
of modern business methods and customs this seems to us to be the 
more reasonable and practicable doctrine. 



CONFLICT OP LAWS.— Garnishmbnt.— FTyeW H. & M. Co. 
V. Lang, ei al, 20 S. W. 1010 (Mo.)— In this case the 
Supreme Court of Missouri discusses the question of the situs of a 
debt as to the proceedings of garnishment. The garnishee was a 
resident of Kansas^ where the attachment suit was brought^ while 
both the plaintiff and defendant in the suit were residents of Mis- 
souri. The court admits the general rule that a debt has no situs 
of its own but follows the domicile of the owner (citing Story, 
Confl. Laws, §§ 262, 299, etc.), ''yet this fiction, '' it continues, 
"always yields to laws for attaching the property of a non-resident, 
because such laws necessarily assume that the property has a situs 
distinct from the owner's domicile. Wherever the creditor might 
maintain a suit to recover the debt, there it may be attached as his 
property, provided the laws of such place authorize it," citing 
Harvey v. Railway, 52 N. W. (Minn.) 905; Nichols v. Hooper, 17 
Atl. <Vt.) 134; Railroad Co. v. Crane, 102 111. 258, and other 
cases. Therefore the jurisdictiou of the Kansas court was sus- 
tained. 

This is the general doctrine on the question as shown in the cases 
cited. The importance of the decision was its effect in overruling 
former decisions in the St. Louis Court of Appeals, which laid down 
a contrary doctrine. See Keating v. Refrigerator Co., 32 Mo, 
App. 293; Bank v. Wickam, 23 Mo. App. 663; Fielder v. Jessup, 
24 Mo. App. 91, which held that the situs of the debt is where the 
debtor resides, unless by the terms of the contract it is made pay- 
able elsewhere, in which case the situs is at the place of payment. 
This exception to the general rule the Supreme Court expressly 
overrules. 



ai2 NORTHWESTBRN LAW REVIEW. 

r^ ONTBAOTS. — Shipphtg-— The case of The Caledonia, decided 
^^ March 11th invoWed the liability of a steamship company for 
damages resulting to a shipper from the breaking bf a shaft, this 
breakage being dae to a latent defect ' Chief Justice Faller rendered 
the opinion of the coart. It held, that the shipowner's implied 
warranty was not that he will do or has done his best to make the 
ship fit, but that the ship is fit for all the perils to be looked for, if 
not excepted. The damage due to latent defects not known until 
after the voyage began is included in said warranty. 

It was claimed that The Caledonia was exempted by the bill of 
lading. But the court held the bill of lading did not exempt, by 
its terms, the shipper from furnishing a seaworthy ship at the com- 
mencement of the Yoyage. The* bill of lading is alone the contract 
between the parties. Any memorandum before made has no effect. 
But if it should, the same rule of construction would apply as to the 
bill of lading. In this case it would not exempt the shipper from 
liability for damages due to the ship's unseaworthiness wlien the 
▼oyage began. 

/CONSTITUTIONAL LAW— Valid Acts of Rebel States.— 
^^ The case of Johnson r. Atlantic, B. andW. I. Transit Co., 
involved a point of much interest, though before decided by the 
Supreme court. The question arose as to the validity of acts done 
by the officers of the state of Florida during the period of the civil 
war and up to May 1868, when a new constitution was adopted, 
which was recognized by Congress. The court cited former 
decisions in Horn v. Lockharty 17 Wallace, 570, and Sproti v. U. 
8., 20 Wall. 459. These cases hold, that whatever acts were done 
during the war by the Southern states in their individual capacity 
by any department of their government were valid in so far as such 
Acts' did not tend to impair the national supremacy, or the rights 
of citizens as secured by the Constitution of the United States. 

The internal governmente of these states remained practically the 
same. The states only transferred their support to a new national 
head. Laws necessary to the existence of the organized society of 
today were but little changed^ though they no longer recognized 
the federal authority. Such acts as were legal and not in conflict 
with the Constitution nor in support of the rebellion should be 
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recognized by thd United States when these states again become *a 
part of the nation. 



f NTEBSTATE OOMMEBGE.— Jl^ar^a Scott et al, 66 Fed. 45. 
* — Circuit Court, E. D. Virginia. — This was a petition for the 
writ of liobeas corpus. The petitioners had been arrested as vio- 
lating an act of Virginia prohibiting the manufacture or sale of 
oleomargarine, described in the act as ^* any article designed to 
take the place of butter or cheese/' manufactured ** out of any ole- 
aginous substance or substances, or any compound of the same other 
than that produced from unadulterated milk or of cream from the 
same.'' Acts Gen. Assem. Va. 1891-92, p. 840. This act will be 
seen to be quite similar to the oleomargarine act of Massachusetts, 
which was declared constitutional in the case of Plumhy v. Com.y 
15 Sup. Ot. 153; see III N. W. Law Rev. 124. The present act was. 
however, declared unconstitutional on the ground that it practic- 
ally forbade the manufacture and sale within the state of Virginia 
of a harmless article of commerce under any conditions, while pur- 
porting to be an act to prevent the adulteration of butter and 
cheese. It was therefore an unwarranted interference by a state 
with interstate commerce; citing as a parallel gbbq Brimmer v. Reb- 
man, 138 XJ. S. 78. 

The court takes particular pains to distinguish the case from that 
of Plumley v. Commonwoalth, supra, saying: '^In that case the 
court had under review a statute of Massachusetts prohibiting the 
sale in that state of oleomargarine if it was got up ^ in imitation of 
yellow butter,' but allowing it to be sold 'in a separate and distinct 
form, and in such a manner as will advise the consumer of its real 
character * * * ' The supreme court held that, though the 
act would have been invalid if it had prohibited the sale of oleo- 
margarine generally in undisguised form, yet that so far as it pro- 
hibited the coloring of oleomargarine yellow, so as to imitate 
butter, and thereby deceive the consumer, the law was protanto 
valid. * * * The court were unanimous as to the invalidity 
of any state law which should inhibit the sale * * * without 
deceit or fraud." 



214 NOBTHWESTERN LAW REVIEW. 

Il/I ORTGAGE— CoKDiTiONAL SxhB—I^gret v. Potter, 29 8. W. 
" * (Ky. ) 976. — ^This case inyolyed the constniotion of a deed 
of land as to whether it was a mortgage or a conditional sale.. The 
deed wa^absolntq on its face, but there had been ezecnted at the 
same time an agreement giving the vendor a right to parchase 
within twelve months, or,, on failure to do so, to become a tenant 
at a fixed rental. The consideration of the sale was the cancella- 
tion of a moitgage on the land held by the vendee, and this con- 
sideration was found to be reasonable. On this point of consider- 
ation the court cites Ru$ v. Dole, 107 111 277, as holding that in 
the absence of fraud or oppression, such a conveyance with a 
promise of repurchase will be upheld even if the consideration was 
less than the full value of th& land. The fact especially relied upon 
by the court was that there had been a mortgage between the par- 
ties before the transaction in question, which would naturally 
allow the inference that its cancellation was to effect a different 
relation between them; and the conveyance was accordingly held 
to be a sale with a condition for repurchase. All the circumstances 
of the case seem to warrant the decision reached. It is well to 
limit to a reasonable extent the rule of equity that in doubtful 
cases a conveyance will be construed in favor of the debtor and 
held to be a mortgage rather than a sale upon conditions. 



'T'HOSE who deal with corporations are charged with knowledge 
^ of the provisions contained in the charter and, in general, 
cannot enforce a contract made with a corporation which has not 
authority or capacity to make it. This constructive knowledge 
is enough to render dealings with corporations sufficiently uncer- 
tain. In a late New Jersey case, however, a defense was offered, 
which if sustained would have rendered certainty in corporate 
transactions a practical impossibility. See Kvser, et ah, v. Wright, 
31 N. E. R. 397. 

The laws of New Jersey provide that ''the business of every such 
corporation shall be managed and conducted by the directors there- 
of, who shall respectively be shareholders therein." " The direct- 
ors shall not be less than three in number.^' '' When any person, 
a director of any body corporate, shall cease to be a bona fide holder 
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of some of the stock thereof, he shall cease thereupon to be *a 
director thereof." 

In June, 1891, Bell, one of the directors of a brewing company, 
made an assignment for the benefit of creditors. In November of 
the same year, the two other directors ezecnted a mortgage of the 
company's property to the plaintiff, Knser. A bill was filed to 
foreclose the mortgage, and the company offered this defense^ that 
Bell had by yirtue of his assignment ceased to be a director; that 
therefore there were at the time of executing the mortgage only two 
directors, and they could not make a mortgage binding on the com- 
pany. The court quite properly holds that a person dealing with a 
corporation is not charged with notice of an assignment by one of 
the directors; that unless the complainant had actual notice of 
such assignment, Bell was sl de facto director, and the mortgage 
was valid. This decision is in line with the late decisions on the 
subject of corporation contracts, which refuse to allow such irregu- 
larities arising after the formation of the corporation, and unknown 
to those dealing with it to affect the validity of its transactions. 
Such questions can be raised by the state only in a proceeding by 
quo warranto. 



RECENT DECISIONS. 



Administrator's sale of land— Misrepresentation as to boundary-— "Where 
administrators in selling land as the property of their intestate, represented 
the boundaries thereof as extending along certain lines from point to point, 
giving the length of each line and thus misrepresenting the extent and 
contents of the tract which they sold, it was held that the purchaser was 
defrauded as to deficiency and that while the doctrine of caveat emptor 
would charge the person with lookmg up the title held by the decedent, it 
would not charge the purchaser with looking out for the boundaries when 
the administrators undertook to locate them. It made no difference 
whether administrators knew their representations were false or not, pro- 
vided they were accepted and relied on by purchaser Folsom v, Howell, 
21 S. E. Rep. 186 (Oa ) 
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Agencff—Avthority of hluiband^Wif^M aqparaie e9taie.—A husband 
who Is general manager of his wife's store has not implied authority to 
execute In her name a note in payment for goods previously purchased. 
A wife's separate p roperty cannot be. charged for goods sold to hto hus- 
band. WUz V. Gray, 90 S. E. 1019 (N. C.) 



AmendmeiU^AtUidMnetU.T-C. H. Fargo dt Co. v. Cutshow, et al„ 80 N. 
E. 582 (Ind.) Attachment proceedings begun by several persons as copart- 
ners cannot be amended by substituting a corporation as plaintiff, 
although the corporation be composed ezdusiTely of the copartners. 



Appeal-'CogtB not sufficient ground,^Tb» Supreme Court of North 
Carolina will not consider an appeal which inyolves only a question of - 
coBis:—FutreU v. Deans, 90 S. E. 1018. 



Banking^Trust fund. —Where a depositor paid funds into a bank when 
such bank was known by its officera to be hopelessly insolvent at the time 
the deposit was made, such deposit Is charged with a trust and the whole 
amount Is recoverable from the receiver. 65 Fed. Rep. 690 (Indiana). 



ChariHes-^Trust—Bird v. MerUer, et al., 89 N. E. (N. T.) 645. A will 
which provides that "if after all the legacies are paid in full tiiere should be 
anything left of my estate the same to be divided and paid to," designated 
churches, **according to the number of members, to buy coal for the poor 
of said churches," creates no trust but forms a valid bequest to the 
churches. 96 N. T. Supp. 1021, revised. 



ConetUutional law-^Police power. — A law which creates a board for the 
examination of plumbers, and which forbids any person to exerdse the 
calling of a master or employing plumber without passing an examination 
before said board, is a valid exercise of the police power, since the work of 
plumbing is essential to the comfort and health of the inhi^bitants of cities. 
Peckham, O'Brien and Bartlett, JJ., dissenting. People v. Warden of City 
Prieon, 89 N. E. R. (N. Y.), 686. 



Constitutional law.— A law forbidding the manufacture or sale of vine- 
gar containing any artificial coloring matter tending to deceive the public 
as to the process by which the vinegar is made, is constitutional as a 
police regulation although the coloring matter is harmless, does not affect 
public health, and has no further effect than to change the appearance of 
the vinegar. Bartlett and Haight, JJ., dissenting. People v. Oirard, 89 
N. E. R (N. Y.), 828. 



Constitutional law— Police power.— Axi act requiring tenement houses to 
have a supply of water on each floor occupied, or intended to be occupied. 
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by one or more families, when bo directed by the board of health, and pre- 
scribing a penally for failure to do ,so, is a Talid exercise of the police 
power of the state. Bartlett, J., dissenting. Decision below rcTersed* 
HeaUh Department, etc., v. Rector, etc.. Trinity Church, etc., 89 N. E. B. 
(N. Y.) 838. 

CinjKnutiona-— Confessing judgment—Mingling of funds— Gottlieb, et 
dl. V. MiUer, e^ aZ., 89 N. K 992 (111.) 1. A'corporation which has ceased 
doing business, and is in an insolvent condition, may confess judgment in 
favor of honafldf creditors who are not directors nor officers, even though 
they have notice of the insolvent condition, and though such transaction 
results in the appropriation of all the corporate assets.' 2. Where property 
of two insolvents is fraudulently intermixed by them, the creditors of the 
one who first attach the entire stock have a right superior to the creditors 
of the other. 



Criminal Law— Finding Indictment^Affldavit not necessary.— A prose- 
cuting officer may, on his own motion, present a bill to the grand jury 
without the presentment of an affidavit charging the offense. His action 
can only be disturbed for abuse of discretion.— /Sf^a^e v. Bowman, 20 S. K 
R. (S. C.) 1010. 



Evidence — Confessions. — Implicating statements voluntarily made to 
an officer by one charged with adultery, immediately after her arrest, 
without inducements or threats, are admissible against her.— Common- 
weaUh v. SheeJian et al., 89 N. E. R. (Mass.) 791. 



LeoM of Railroad — Negligence of Lessee^ s Receiver.— K railroad company 
which has leased its line to another company is liable for injuries caused in 
the operation of the road while operated by receivers appointed for lessee. 
—Parr v. Spartanburg Ry. Co., 20 S. E. R. (S. C.) 1009. 



Lease by the state of a water power— Rights of lessee,— Where the 
state conveyed by legislative act to the plaintiff's grantor a canal and ap- 
purtenances, reserving to itself the right to the use of a certain amount of 
water power, which had been declared by the act as "absolute" and subse- 
quently leased this water right to defendant, it was held that such right 
was one of profit a prendre, independent of any interest in land and was 
therefore leasable; also that the lessee could erect on the banks of the canal 
in addition to the water plant, a steam plant essential to the use of the 
water plant. Columbia Water Power. Co. v. Columbia Electric Ry. Co., 
20 S. E. (S. C.) 1002. 

Legacy— Postponed payment. — Where a legacy under a will vests in the 
legatee upon the death of the testator, but payment is postponed by the 
terms of the will until the legatee attains a certain age, such postpone- 
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ment being for the benefit of the legatee, and not of the estate, if the 
legatee dies before attaining the preecribed age the legacy immediatdy 
paaeee to and vests in her next of kin, or legatees under her wilL— Jn re 
Murphy, 89 N. E. B. (N. T.) eoi. 



Negligenee—Fdlaw $ervantB,-^Indiana 2^. Co. v. Snfider, 89 N. £.912 
(Ind.) A carpenter in the employ of the R. B. Co., who places new 
handles on a hand car acts as a vice principle and not as a f eUow servant, 
and the company is liable for any injury to the employes caused by defects 
in the wood which were known to this carpenter. 



P^sonai injuries^Duty to tretpas^er.—A boy ten years old was stealing 
a ride on the platform steps of defendant's street cars. The conductor, 
coming toward the boy, reached one hand out toward him and cried, 
"Heyl" This so frightened the boy that he fell from the car and was 
injured. The defendant was held liable. " In order to justify a recovery, 
the act of the defendant's servant must have been improper, unnecessarily 
dangerous, the proximate cause of the injury, and done for the purpose of 
removing the plaintiff from the car." Haight, J., who delivered the 
opinion, admitted that the case was close to the line. Andrews, C. J., and 
Grey, J., disMnted. Ansteth v. Buffalo By. Co,, 89 N. E. R. (N. Y.) 706. 



Pleading^E lection between two catues of action-^Effect of judgment. — 
Where the allegations in a complaint are appropriate to either of two 
causes of action, and the defendant does not move that plaintiff be required 
to elect upon which he will proceed and a judgment for defendant is 
rendered on one cause, plaintiff cannot tiiereafter separate the causes, and 
sue on the one upon which there was no adjudication. Cartin v. South 
Bound By. Co,, 20 S. E. R. (S. C.) 979. 



Powers of State Offtcers-'Juiian v. State, 89 N. E. 928 (Ind.). Neither 
the governor nor any other State officer has authority to employ counsel 
to render services, the object of which is to influence legislation. 
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INJUNCTIONS AGAINST CRIMES. 

Since the abolition of the notorioae conrt of the Star Chamber 
in England — " The Court of Criminal Equity/' so called — the 
doctrine that chancery^ generally speaking, has jurisdiction only in 
oases involving property rights has been undisputed. '* Equity, ** 
says Mr. High, '^has no jurisdiction to restrain the commission of 
•crimes or to enforce moral obligations and the performance of 
moral duties." ' But this statement cannot be taken, and was not 
intended by its author to be taken without qualification. Courts 
of equity have, since early times, enjoined public nuisances and 
purprestures which are indictable at common law; and it would 
seem from a dictum in Oee v. Pritchard, that the remedy of 
injunction might, in certain cases, be used against criminal acts in 
the protection of infants. Says Lord Eldon in that case : '^ I have 
no jurisdiction to prevent the commission of crimes, excepting, of 
-course, such cases as belong to the protection of infants, where 
dealing with an infant may amount to a crime — an exception aris- 
ing from the peculiar jurisdiction of this court.'^ * The general 
statement, however, that ^^ equity has no jurisdiction to restrain a 
orime," has been laid down by text writers and judges so frequently 
and uniformly that it has petrified into a maxim which is often 
taken to be a hard and fast rule, precluding the use of the injunc- 
tion against any criminal act. 

Nevertheless, courts of equity have, of late years, been much 
more liberal in the use of the injunction than they formerly were, 
and have thereby tended to encroach more and more upon certain 

1 High on Inj , Sec. 20. 
* 2 Swanst, 402. 
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claBBes of cases which had before been considered peculiarly within* 
the jarisdiction of the law of crimes. It is proposed in this article- 
to inquire to what extent and in what classes of cases eqaity will 
interfere by injunction to prevent a crime. (I use the word crime 
in this connection in its broad sense^ including, as well as felonies,, 
all indictable misdemeanors and violations of penal statutes). 

It is a well recognized principle that equity has jurisdiction to^ 
abate public nuisances, and also that it may, in some canes, enjoin 
an act which injuriously affects property rights even though that 
act includes a crime — it being premised, of course, that the com- 
plainant's right is clear, that there is no adequate remedy at law, 
either in damages or otherwise, that the danger to property rights 
is impending or threatened, and that great and irreparable injury 
will result without the use of the preventive writ of injunction.. 
And whatever new jurisdiction has been assumed of late years may 
be traced to the widened application of one or the oi her of these 
principles. 

As TO Public Nuisakcbs. — We have the authority of Mr. Eden* 
for the statement that the abatement of public nuisances by 
the injunction is by no means a strictly modern branch of 
equity jurisdiction; and he cites a precedent for this in the 
time of Queen Elizabeth.' In that case, suit was brought 
Dy th^ Attorney General to restrain the erection of a pigeon 
house by a lessee for years of a tnanor of which the reversion 
was in the Queen. Their lordships very possibly may have 
had some previous experience in or annoyance by the pigeon busi- 
ness, for we find it reported that the whole court was of opinion 
that a pigeon house was a public nuisance, and that therefore its 
erection ought to be enjoined. I believe that this is the earliest 
reported case in which a chancery court enjoined a public nuisance^ 
The decision at the time was considered a very questionable one, 
but the jurisdiction is now. universally recognized. In fact, the 
nature of the offense would seem to imperatively require some 
efficient preventive remedy acting against the person. Courts of 
equity have accordingly, at the suit of the attorney general^ fre- 

^EdenonInj.,p. 224. 

* Elizabeth Bonds Case, Moore 288. 
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qdently enjoined purprestares ^ upon pablic lands; 'and any seri- 
ous obstruction to navigable waters as building a pier in a harbor 
^ or a foundatioii beyond the pier line ^will be enjoined as a pur- 
presture. In the case of the Peoph v. St Louis, 5 Oilman, 851^ 
the defendants had attempted to turn the entire current of the 
Mississippi river into the western channel by building a rock dyke 
across the eastern channel of the stream to an island. This was 
enjoined as a purpresture or public nuisance. Caton, J., speaking 
for the court said: ''The jurisdiction of the court was also undoubt- 
ed. The court of chancery may grant preventive as well as reme- 
dial relief, and this can be done when the act threatened would be 
punishable under the criminal laws as a nuisance.'' * 

The ground of the jurisdiction of chancery over public nuisances 
has generally been that of protectipn to the rights of property; but 
injunctions have been granted where no injury to property was al- 
leged,and the injunction rested solely on grounds of personal discom- 
fort or inconvenience. 'Thus, where it was clear that the backwater 
from a mill dam which the defendant proposed to build would injuri- 
ously affect the health of the entire community, an injunction was 
perpetiuated which restrained its erection, although the defendant 
had already been indicted for the same nuisance, on which case 
there had been a mistrial, and although an indictment was then 
pending for the same offense.' 

^ "A purpresture rtignifies a close or enclosure, that is when one en- 
croaches or makes that several to himself which ought to be common to 
many.*' 2 Cokes Inst. 38, 272. 

' Attorney OenercU v Lifnn^ ete,^ R, R., 16 Gray, 242; Attorney Oeneral v. 
Cambridae, 16 Qray, 247. ^'The gp'ounds of this jurisdiction of courts of 
equity in cases of purpresture as well as of public nuisance undoubtedly is 
their ability to give a more complete and perfect remedy than is attainable 
at law in order to prevent irreparable mischief and also to suppress oppress 
mye and vexatious litigations." 2 Story's Eq. Jur. 921. 

* People 17. VanderbUt, 28 N. Y. 396. 

* People V. Ferry Co,, 68 N. Y. 71 

'^Public nuisances aret, in Illinois as in most states, defined and enumer 
ated in the criminal code. They include, as well as such cases as have been 
mentioned, keeping *offal, making explosives except under certain condi- 
ditions, erecting or. continuing factories occasioning noxious odors, etc., 
and provide penalties of fine and imprisonment for their commission. 

* Attorney Oeneral v. Hunter^ 1 Dev. Eq. 12. See also Attorney Cfene- 
ral V. Blount, 4 Hawks, 284. 
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Public DQisances are alflo frequently enjoined on the complaint 
of private indiyidnals where snch persons SnfFer special injury, 
either by damage to property rights — e. g., from the obstruction of 
a highway* — or on grounds of personal discomfort merely; as, 
where the erection of a slaughter house in the neighborhood of the 
residence of the complainant (a private person) was enjoined on 
account of the stench which would arise from it.' And when a 
boiler shop was erected in a compact part of the city and the noise 
arising from it disturbed the whole neighborhood, it was enjoined 
on the complaint of a private person who alleged special damages 
from continuing its business.' 

Cases of this character seem to have marked about the limits of 
jurisdiction exercised by courts of chancery over public nuisances 
until comparatively recently, when the previously accepted defini- 
tion of the term was broadened to form a basis for the issuance of 
injunctions in cases of strikes. About the first instance in which 
this position was taken was the case of the ''Ann Arbor Strike " in 
1893.^ In this case, a restraining order was issued, enjoining 
Arthur, the Chief of the Brotherhood of Locomotive Engineers, 
from issuing a certain order, namely, an order to strike, which 
would have had the effect of tying up the road and stopping inter- 
state traffic for lack of engineers to man the trains. Judge Taft in 
that case applied the doctrine of the jurisdiction of chancery to 
abate public nuisances to support the injunction, comparing the 
rights of the carriers and of the people to have a continuous pass- 
age of freight over the accustomed lines to the right of a riparian 
owner to demand an uninterrupted flow of the stream. He says in 
his opinion: " Since Lord Thurlow's time the preliminary man- 
datory injunction has been used to keep clear the stream.' So an 
obstruction to the flow of interstate freight mast be preliminJEirily 
enjoined, even though it requires a mandatory injunction. The 
quiisi public nature of the duty to be performed by common 
carriers and the irreparable nature of the injury likely to result are 
ample grounds for this.'^ 

' Ewell V. Qreentoood, 26 Iowa, 877. 

• Catlin V. Valentine, 9 Paige, 575. 

» Fish V, Dodge, 4 Denio, 311. See also Ross v. Butler, 19 N. J. Eq. 294. 

♦ Toledo, etc., R. R, v. Penii. Co,, 58 Am. & Eng. Ry. Cases, 293. 

* Citing Robinson v. Lord Byron, 1 Browns Ch. C. 588. 
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The injunction has several times been applied in similar cases 
since then; before discussing those cases, however, the second 
principle mentioned above as an exception to the general rule 
should be briefly considered, namely, that equity will, ik cer- 
tain CASES, ENJOIN A THREATENED ACT WHICH IS DETRIMENTAL 
TO PROPERTY RIGHTS, EVEN THOUGH THAT ACT INVOLVES A CRIME, — 

or, in other words, the criminal character of an act does not pro- 
tect that act, in all cases, from the interference of courts of equity.' 

It is evident that if courts of equity would assume jurisdiction 
in all cases where property rights are invaded, and there is no 
adequate remedy at law, there would be little left of the rule that 
equity cannot restrain a criminal act; for there are few crimes, the 
commission of which does not, or might not directly and proxi- 
mately affect the property interests of some one. If injury to pro- 
prietary rights — there being no adequate remedy at law — consti- 
tuted in itself good ground for the interference of equity, the- 
enjoining of libels would be of frequent occurrence; false imprison- 
ment and seduction might well be enjoined, and numerous classes 
of cases ^ould be brought into chancery jurisdiction which have- 
never been recognized there. All that can be said is that courts 
of equity have in some cases applied this principle and in some 
others have refused to apply it; but no limit to the rule has ever 
been recognized, and, as a natural consequence, the cases are by no* 
means consistent with each other. True, it is well settled that acts 
which are crimes purely and do not affect property will not be 
enjoined;' but this clearly does not furnish any practicable work- 
ing limit or test, for the reason above mentioned. We can there- 
fore simply note a few illustrative cases under this head, and try^ 
to ascertain the present tendency of the courts in this direction. 

This jurisdiction was formerly exercised with great caution and 
onjy under the most urgent circumstances, and when any act savor- 
ing of crime was enjoined, it was only on the ground of the pro- 
tection to property, — as it supposably is yet. The pains taken to- 
make this distinction sometimes appear rather over-nice; as where 

' **But if an act which is also criminal touches also the enjoyment of 
property, the court has jurisdiction, but its interference is founded solely 
on the ground of injury to property." Kerr on Inj. 2. 

^Spinning Co, v, Riley, L. R. 6 Eq. 551; Arthur v, Oakes, 63 Fed- 
Rep 310. 
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Lord Eldon enjoined the erection of a corning honse or magazine 
for a powder factory near a paper mill. It was shown that if an 
explosion should occur it would not only wreck the paper mill> but 
would inevitably kill many of the men employed there. It was 
carefully pointed out by the Lord Chancellor that the injunction 
was granted for the protection of the property, and not for the 
protection of life.* In Springhead Spinnitig Co. v. Jiiley, supra. 
Vice Ohancellor Malins enjoined the ofiicers of a trades union from 
issuing placards and advertisements which tended to intimi- 
date workmen and to prevent them from hiring themselves to the 
complainants^ whereby the complainants were prevented from con- 
tinuing their business and the value of their property was lessened. 
Upon demurrer to the bill it was held that the acts of the defend- 
ants amounted to a crime, and that the court would ihterfere by in- 
function to restrain such acts, inasmuch as they tended to the de- 
struction or deterioration of property; and the demurrer was 
overruled. The Vice Chancellor in his opinion lays down the 
following broad proposition on which he bases his authority: 
"The jurisdict on of this coul't is to protect property, and it will 
interfere by injunction to stay any proceedings, whether connected 
with crime or not, which go to the immediate, or tend to the 
i>ltimate destruction of property, or to make it less valuable 
for use or occupation/' Sherry v. Perhins, 147 Mass. 212, is 
an American case, similar in many respects to the foregoing. The 
defendants here were enjoined from displaying banners before the 
place of business of the complainant, which injured his business by 
deterring workmen from entering into or remaiuing in his employ- 
ment. While the injunction in this case rested on the theory that 
the acts enjoined were in the nature of a private nuisance, it is 
clear that the same acts could have been proceeded against crimi- 
nally as a conspiracy. 

The case of Toledo, etc., R. R. Co. v. Penn Co., supra, was 
mentioned under this head of public nuisance. Judge Bicks who 
also sat on that case, reached the same result as Judge Taft did by 
basing the jurisdiction on the broad general right of equity to pro- 
tect property interests, — although as a matter of fact the property 

1 Crouxier v. Tinklei\ 19 Ves. 627 (1813). See also Macauley v, ShackeU, 
1 Bligh N. S. 127. 
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element wf^s hardly noticed by him in his opinion. The criminal 
character of the act was expressly recognized by the court ; holding 
that ^' while one or more employes may be free to quit their 
employers service at will^ a combination of a number of them to do 
fio for the purpose of injuring the public and oppressing employers 
by unjustly subjecting them to the power of confederates for 
extortion or mischief is criminal." It then proceeded to enjoin 
Buch crime by restraining the chief of the brotherhood of locomo- 
tive ^gineers from issuing any order which would have the effect 
of putting it in force^ and which would have made him' liable as a 
principal in the crime. It will be noticed^ however, that the 
injunction in this case ran against Arthur^s issuing an order, which 
might be regarded either as a criminal act or as. grounds for civil 
damages. From the standpoint of criminal law, the threatened 
order would have effected the common law conspiracy to which 
Arthur would have been a party.* It was in direct contravention 
of a statute of the United States (5440 U. S. R. S.). That stat- 
ute provides that: '^If two or more persons conspire to commit an 
offense against the United States * * * and one or more of 
such persons do any act to effect the object of that conspiracy, all 
the parties to such conspiracy shall be liable to a penalty," etc. 
Section 3, Par. 2, of the Inter State Commerce Act provides that 
^^all common carriers subject to the provisions of this act shall, 
according to their respective powers afford all reasonable, proper 
and equal facilities for the interchange of traffic," etc. — subject to 
a penalty for its violation. Since the conspiracy was aimed towards 
rendering that act nugatory for the time being, it was a penal 
offense against the United States within the provisions of the for- 
mer statute. 

But the issuance of the order threatened would have also given 
the complainant a civil caase of action against Arthur.' And the 
court took this into consideration in granting the injunction, 
namely, that ordering the men to quit was a tortious act for which 
Arthur would have been liable in an action for damages, to which 

* State V, Stewart, 59 Vt. 273; State v. Olidden, 55 Conn. 46; Comnum- 
wealth V, Hunt, 4 Met. 411. 

'Botuen V, HaU, 6 Q. B. D. 383; Walker v. Cronin, 107 Mass. 515; Mogul 
Steamship Co. v. McGregor, L. R. 23 Q. B. D. 598. 
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he would be manifestly unable to respond. Viewed from this 
standpoint, the case does not appear to have gone farther than 
many others before it. 

In December, 1893, Judge Jenkins, sitting in the Federal Court 
for Wisconsin, enjoined the employes of the Northern Pacific 
Railroad (which company was then in the hands of receivers) 
among other things, ''from combining and conspiring to quit, 
with or without notice, the service of the said receivers with the 
object and intent of crippling the property in their custody or em- 
barrassing the operation of said railroad ; and from so quitting the 
service of the said receivers with or without notice as to cripple the- 
property or prevent or hinder the operation of said railroad." * 
Upon appeal to the Circuit Court of Appeals, the injunction was 
modified by striking out the clause enjoining the employes ''from 
so quitting the service of the said receivers," etc. ; but that part of 
the injunction which restrained them "from combining and con- 
spiring to quit," etc., was sustained. Justice Harlan, in a strong 
and elaborate opinion justifies the issuance of this part of the 
injunction on the ground of protecting the property in the hands 
of the receivers. He says: "That some of the acts enjoined would 
have been criminal, subjecting the wrongdoers to action for dam- 
ages, or to criminal prosecution does not, therefore, in itself, deter- 
mine the question as to interference by injunction. If the acts 
stopped at crime or involved merely crime, or if the injury threat- 
ened could, if done, be adequately compensated in damages, equity 
would not interfere. But as the acts threatened involved irrepar- 
able injury to and destruction of property for all the purposes for 
which that property was adapted, as well as continuous acts of 
trespass, to say nothing of the rights of. the public, the remedy at 
law would have been inadequate." * It will be noticed, however, 
that in this case the men were not enjoined from destroying the 
value of property and crippling the road by combining to quit in a 
body. The injunction was primarily directed against the crime 
itself, — not against the results which would naturally flow from it. 
The employees were squarely enjoined from combining and coh- 
spiring to quit with intent to cripple the road. Such a conspiracy, 

» 60 Fed. Rep: 712. 

^Arthur v. Oakes, 63 Fed. Rep. 310. 
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it is nnqnestioned, is criminal;, in fact. Justice Harlan cites cases 
showing it to be a common law crime as well as a pablic offense 
under the laws of Wisconsin, in whicd State the case arose. It is 
a case of enjoining a crime in direct words — although the injunc- 
tion did have the effect of protecting property also.^ 

The " Pullman strike " troubles which centered in Chicago dur- 
ing the summer of 1894 drew forth what was said to be the most 
sweeping injunction ever issued by any court. On July 2d of that 
year. Judges Woods arid Grosscup, sitting in the United States 
Circuit Court, enjoined E. V. Debs (the President of the American 
Railway Union) and others from destroying railroad property, 
interfering with trains, etc. No less than seven distinct crimes are 
directly eu joined — several of them expressed in the exact words of 
the Criminal Code of Illinois, defiuing those crimes. The officers 
and members of the A. R U., and all others involved with them 
were enjoined, among other things, from interfering with or stop- 
ping any mail trains or trains engaged in inter- state traffic, which 
is a penal offense under the Inter-State Commerce Act. They 
were enjoined from '^ doing any act whatever in furtherance of any 
coDspiracy or combination to restrain either of said railroad com- 
panies or receivers in the free and unlimited control and handling 
of inter-state commerce. ^^ The decisions in the "Ann Arbor '' 
case, and the case of Oakeis v, Arthur, ante, clearly indicate that 
this is also a crime. They were enjoined from 'destroying any part 
of the track or road bed or permanent structures of the road, from 
interfering with signals, spikiug switches, and extinguishing signal 
lights. Those acts are all specifically named in the Illinois Statutes 
as penitentiary offenses. The injunction was violated and Debs 
and seven others were sentenced to terms of imprisonment for con- 
tempt of court. Judge Woods, in sentencing them, justifies the 
issuance of the injunction on the ground of the jurisdiction of the 
court over public nuisances. He sums the matter up briefly thus : 
*^ The question here, therefore, is whether the case presented bj 
the petition was of a class which, in a Federal Circuit Court, 
admits of the remedy by injunction. Without going into the 
details of the averment, the charge made against the defendants 

1 Similar conspiracies were enjoined in U. S, v, Elliott y 64 Fed. Rep. 
808, and in In re Phdan, 62 Fed. 803. 



228 NORTHWESTERN LAW REVIEW. 

was that they were engaged in a conspiracy to hinder and inter- 
rnpt inter-state commerce and the carriage Of the mails npon the 
railroads centering in Chicago by means and in a manner t.o con- 
stitute, within the recognized definitions, a public nuisance/'* 
The term> ** nnisance/' does not itself appear in the writ of injunc- 
tion. It is saggested in the opinion that the jurisdiction might 
also rest on the property rights of the government in the mails; but 
the injunction is really based on the power of equity to restrain 
public uuisances. The exhaustive argument, and the numerous 
authorities cited in the opinion in this case, leaves no room for 
doubt that the Federal Circuit Court has jurisdiction to prevent 
public nuisances; but the acts here enjoined amount to much more 
than public nuisances, in the ordinary acceptation of the term. 
Highway robbery might as consistently and logically be classed as 
a public nuisance as the acts covered by this injunction. It was a 
case of broadening a definition to fit a principle. 

The case of the Attorney General v. The Kailroad Cos., 35 Wis. 
424, is an anomalous one, and it stands by itself. The Wisconsin 
Statutes provide that *^ii atny railroad * * * shall charge 
* * * more than a fair and reasonable rate of compensation on 
any line or road in this state * * * the same shall be guilty of 
extortion, and upon conviction (its agents or officers >, shall be fined 
in any sum not less than $500," etc.' The State Supreme Court, 
in this case, on information of the Attorney General enjoined the 
railroads from violating that statute. The opinion is a rather 
remarkable one, proceeding on the theory that in issuing the 
injunction it made no difference whether there was an adequate 
remedy at law or not. Byan, J., speaking for the court, says: 
^' The equitable jurisdiction precludes the objection that there is an 
adequate remedy at law, but administers its own remedy in prefer- 

> U. 8. V, Debs J etal.y^ Fed. Rep. 724. At the time of delivering this 
opinion an indictment for conspiracy was pending against Debs, and 
instructions had been given to the grand jury that, *' Where two or more 
men, wrongfully and corruptly agreed among themselves, either for the 
purpose of creating sympathy in a threatened strike, or for any other pur- 
pose,' that they would cause the mail trains and trains carrying internstate 
•commerce to be stopped, and did acts in pursuance of that agreement, 
they are guilty of conspiracy." U. S. v. Debs, 63 Fed. 436, from the sup- 
plemental charge of Judge Grosscup. 

» Ch. 341, Laws of 1874. 
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ence when the State seeks it in preferen^^e. * * ♦ If this 
court can enjoin, it can do so*without regard to the remedy at 
law/' It is questionable whether the decision would be generally 
followed in other states. Mr. High^ refierring to it, says : '^ This 
case is believed to constitute the only precedent for the interference 
of equity to enforce, by injunction, obedience to a penal statute, 
and it certainly extends the jurisdiction by injunction to a point 
unsustained by principle and upon authority*'^ ^ But as compared 
with the '^Debs case ^' and that of Arthur v. OaAes, the result is 
not startling, whatever may be said as to the reasoning by which 
the court arrived at that result. These two latter cases have un- 
doubtedly gone much farther than any before them. They mark 
today the extreme limit to which equity has gone in the exercise of 
the injunction against criminal acts. 

The cases in which injunctions against acts of this character 
have been denied are, of course, too numerous and too chaotic to 
attempt to classify; but an examination of the decisions would 
seem to point to the following general conclusions : 

1. That equity will not enjoin a crime against a person. 

This statement must of course be qualified to except those cases 
in which public nuisances have been enjoined on grounds of per- 
sonal discomfort merely, such as the enjoining of a noise or a 
stench where no injury to proprietary rights is alleged.' 

This non-interference in cases of crimes against the person 
clearly rests on a sound basis; that is. that the remedy at law of 
the ^it of supplicavtt or compelling the party to furnish sureties 
for his keeping the peace, affords an adequate remedy and is, in. 
cases of this nature, more complete as a preventive measure than 
the writ of injunction would be. Another reason may be found in 
the fact that crimes against the person are generally of a kind 
over which the injunction would have very little effect. For 
example, an injunction would have no terrors for a prospective 
murderer; and the possibility of a sentence in jail for contempt 
would not tend to deter a highway robber from pursuing his 
unlawful vocation. The common law remedy in such cases is cer- 
tainly superior and more complete than any which equity could 

> High on Inj. Note p. 21, 8d Ed.. 1890. 
' See notes 11, 18 and 14, ante, p. ~. 
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farnish; and as the injanotion is ** the strong arm of equity '^ and 
its nee has generally been jealonsly limited to those claases of cases 
where there is not only no remedy at law, but where the remedy by 
injunction woald be complete and effectual^ it seems probable that 
the courts have reached their limits in this direction in enjoining 
public nuisances on the grounds of personal discomfort and injury 
to the health of the community. The expansion factor need not 
be taken into consideration here; for crimes against the person are, 
in their nature old and stationary — ^by which is meant that the 
advance of time does not develop any new forms of crimes of this 
character. Unlike proprietary rights which each succeding gene- 
ration sees more complicated, and the injuries to them more and 
more difficult of solution and redress by the laws of our ancestors, 
personal rights remain the same, and the catalogue of crimes 
against the person may be said to be substantially the same today 
that it has been for centuries. 

2. That equity will not restrain the publication of a libel. 

The reasons frequently given for this, namely, that the publica- 
tion of a libel is an indictable misdemeanor, and that equity has no 
jurisdiction to restrain such acts; or that there is an adequate 
remedy at law, are not satisfactory explanations. There can be no 
doubt that the publication of a libel may have the most disastrous 
effect on the property rights of the libelee' — which, it would seem, 
might furnish good grounds for equitable interference And as to 
the ^medy at law, there may b^ practically none at all. For 
although the libelee can sue the party who defames him after the 
publication of the libel and the injury to his reputation and busi- 
ness is irrevocably done, the damages will in all probability be irre- 
parable; and the fact that the courts will not interfere by injunc- 
tion to prevent a libel, even where the publisher of it is admittedly 
insolvent and there can be absolutely no recovery in damages, 
shows the fallacy of this explanation. The remedy of putting the 
party under bonds to keep tlie peace before the publication of the 

* " It is attempted to give color to the application by saying that these 
are libelous publications which will injure property. * * * But with 
nine out of ten libels the same thing might be said. * * * Not only is 
there no authority for this application, but the books afford repeated 
instaQces of the refusal to exercise jurisdiction.'* Lord Cairns in Pruden- 
tial Asmrance Co. v. Knott, L. R. 10 Ch. App. 142. 
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libel is ont of the question; for^ although few crimes are more con- 
-dncive to breaches of the peace^^and the disturbance of the public 
tranquility generally than the publication of criminal libels, I 
believe there is no instance .on record where this crime was ever 
prevented by the common law remedy. From the nature of the 
<^ase it would be obviously impracticable. The true reason lies 
deeper; it is that the application of the injunction to cases of this 
character, would affect the freedom of the press — the freedom to 
publish whatever a person should deem fit to publish, subject to 
civil or criminal responsibility for abuse of that liberty. It is a 
question for a jury to decide whether or not that liberty has been 
abused not a question as to whether it may be abused to be deter- 
mined by one man sitting as Chancellor and exercising a censorship 
as to what should or should not be published. 

3. That equity will in certain case^ enjoin acts which threaten 
property rights even if such acts may also be proceeded against 
criminally. 

The only cases (exclusive of nuisances) that can be cited under 
this head as yet are those of conspiracies to injure trade or stop 
trafific; those of malicious mischief in the destruction of railroad 
property, endangering life, and incidentally those of breaches of 
peace; those enforcing obedience to penal statutes enacted for the 
regulation of railroads; ' and those preventing a threatened con- 
tempt of court.' But how far those cases might lead if fol- 
lowed to. their legitimate conclusions is a question. Clearly the 
property test is not an infallible one. On that theory the courts 
might be perfectly justified in enjoining arson or burglary — for 
these acts are certainly destructive of property; they might enjoin 
a man from committing any act of malicious mischief, as mali- 
ciously and wantonly killing another's horse or dog; or they might 
even enjoin a threatened assault and battery. It is certain, how- 
ever, that courts of equity have never enjoined crimes of this 
nature; and if they were asked to do so, the auFwer wduld probably 
be in the words of Lord Elden in Oee v. Pritchard: "This act is 
a crime; and I have no jurisdiction to prevent the commission of 
crimes." But if the broad doctrine laid down in Springhead Spin- 

* Attorney OenercU v, Ry. Cos,, ante. U. S, v. Debs, ante, 

*Kiteat v. Sharp, 52 L. J. Ch. Div. 134; SembU, Arthur v. Oahes, ante. 
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nimg Co. v. Aifay/ is follow^— and it has never been overroled — 
there seems to be practically no limit to the jorisdiction which the 
Chancellor might, consistently with that rale, assume. Under 
color of protecting property he can ehjoin such crimes as in equity 
and good conscience he thinks ought to be enjoined, and can refuse 
injunctions in those cases which he regards differently, assigning 
as a reason that he has no jurisdiction over crimes, — a state of 
affairs recalling that ancient and oft-quoted observation of Lord 
Selden in regard to equity varying as the length of the Chancel* 
lor's foot. 

In other words, the necessary use of the injunction in some of 
these cases which have arisen from the exigencies of modem con- 
ditions, has made such inroads upon the broad, oft-stated doctrine 
that "equity has no jurisdiction over crimes,^' that it stands on no 
nigher plane today than many of the so-called "legal fictions'^ 
which have been a reproach to the administration of justice in the 
courts of the common law. 

To illustrate how a court of equity may see property rights when 
it chooses : In 1868 the English Court of Appeal afiSrmed a decree 
enjoining Louis Kossuth and a firm of London lithographers from 
printing a quantity of paper notes to be used as money for the pur- 
pose of organizing and prosecuting a^ rebellion, against the then 
existing Hungarian government. The injunction was issued under 
color of protecting the property rights of the Emperor of Austria 
and King of Hungary, on the theory that the printing of the note& 
would lessen the value of the regular circulating medium in those 
countries; and the plates, together with the notes that had already 
been printed were ordered to be delivered up and destroyed. The 
resalt was that the rebellion was blocked, — a result of much more 
importance to the complainant than the preservation of his cur- 
rency from depreciation.* Again: In a recent Georgia case' the 
Supreme Court of that state affirmed a decree enjoining a criminal 
prosecution on the ground that such prosecution was injurious to 

* Ante, page — 

' Emperor of Austria v. Day, 8 De G. F. & J. 217. This is not strictly a 
case of enjoining a crime, but it ia mentioned to show how the courts will 
apparently go out of their way to find property reasons to support an 
injunction. 

^Atlanta v. Gas Co,, 71 Ga. 106. 
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the proprietary interests of the defendant; and yet the anthorities 
had before been nnanimons (with the notable exception of York v. 
Filkington,y in the opinion that equity has no jarisdiction to re- 
strain proceedings on an indictment.' 

What^ then^ is the limit to the use of the injunction against 
criminal acts? 

It is erident that no strict rule precluding the interference of 
equity in all criminal cases can be maintained. It is equally clear 
that the '^property test'' is not a test of any practicable value since 
under it almost any crime might be included^ and almost unlimited 
latitude is left to the Chancellor. There is a natural limit to its 
use^ and^ except in cases of libel, the tendency of the courts today 
seems to be (by the devices of enlarging the definition of public 
nuisance and of protecting remote property rights), toward an ex* 
tension of its use to that natural limit. That limit is reached only 
when the remedy by injunction ceases to be effectual. 

After all, what substantial reason can be given for maintaining 
any arbitrary limitation upon the uge of the injunction in criminal 
cases where the remedy at law is inadequate? Its use does not 
abridge the constitutional right of trial by jury; the erime and the 
contempt are two different things and the punishment for the one 
is independent of the punishment of the other.' In the present 
unsettled state of the law upon this subject, no argument based on 
the doctrine of stare decisis can be maintained against it. Equity 
must, in its nature, be expansive, capable of administering new and 
suitable remedies to meet the changing needs of society. It was 
for this purpose of supplementing the deficiencies of the common 

1 2 Atkyns, 802. 

*Kerr v. Preston, 6 Ch. Div. 463; SatUl v. Browne, L. R. 10 Ch. App. 64. 
See also 18 Am. Law Rev. 599. 

i " The jurisdiction of the courts of equity, and by implication their 
right to punish for contempt are established by the constitution equally 
with the right of trial by jury, and so long as there is no attempt to extend 
jurisdiction over subjects not properly cognizable in equity, there can be 
no ground for the objection that the right of the jury trial has been taken 
away. The same act may constitute a contempt, and a crime. But the 
cont<Smpt is one thing and the crime another, and the punishment for one 
is not a duplication of the punishment of the other. The contempt can be 
tried and i^hnished only by the court, while the charge of crime can be 
tried only by a jury." Woods, J., in 17. S. v. Debs, 64 Fed. Rep. 724. 
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law in new and special cases and modifying its Tigor, that the King 
first delegated to the chancellor his judicial prerogative, and his 
great seal and jarisdiction in equity arose. It is, says Justice 
Story, because of the impossibility to foresee the exigencies of 
society which may require their aid and assistance to protect rights 
and redress wrongs, that courts of equity ^^ constantly decline to 
lay down any rule which shall limit their power and discretion as 
to the particular cases in which such (special) injunctions shall be 
granted or withheld." ' Says Bicks, J., in Toledo, etc., R. K. v. 
Penn. Co. : *^ It is said that the orders issued in this case are with- 
out precedent. Every just order or rule known to equity was born 
of some emergency to meet new conditions, and was therefore in 
its time without a precedent. If based on sound principles, and 
beneficent results follow their enforcement a£Fording necessary 
relief to the one party without imposing illegal burdens on the 
other, new remedies and unprecedented orders are not unwelcome 
aids to the chancellor to meet the varying needs for relief. Mr. 
Justice Brewer, sitting in the Circuit Court for Nebraska, said : * I 
believe most thoroughly that the powers of the court of equity are 
as vast, and its processes and procedure as elastic, as all the chang- 
ing emergencies of increasingly complex business relations and the 
protection of rights can demand ' " 

If the doctrines of the recent cases are followed to their legiti- 
mate conclusions, it would certainly seem that very little will 
remain between the courts and the natural limit to the use of the 
injunction. And as courts of equity have, in cases where their 
interference by injunction seemed the only remedy which could 
reach the desired end, assumed new jurisdiction—as where they 
first overstepped the boundary and enjoined indictable nuisances — 
it seems probable that they will ultimately '^decline to lay down 
any rule which shall limit their power and discretion " in any case 
(always excepting libels), where the remedy of injunction would be 
effectual, aud the demauds of justice and public safety require its 

issuance. 

Carl S. Andrews. 



' Story'd £q. Jur. 959 B. 
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THE SURVIVING PARTNER IN ILLINOIS. 

In Oalbraith v. Tracy, 38 N. K 937, the Supreme Court of 
Illinois lays down the doctrine that the snrfiying partner in a firm 
is a trustee for the representatives of a deceased partner. The 
court says : '* There is a conflict in the authorities upon this point, 
but in this State the law is as stated, Nehon v. Haynefy 66 III. 487/' 

It is true, as the court says, that there is a conflict in the authori- 
ties, but inasmuch as the House of Lords and the United States 
Supreme Court hold that a surviring partner is not a trustee, it 
may be of interest to see how far the Illinois cases have departed 
from the established doctrine. The position of a surviving partner 
according to the highest authorities, is this : he is not a trustee, 
but takes the absolute title to all the property of the partnership. 
Knox V. Oye, L. B. 6 H. L. 656; Buih v. Clarky 127 Mass. 111. 
In the case of personal property, including both choses in pbsses- 
«ion and choses in action, the surviving partner takes by virtue of 
the jus accrescendi. In the case of real property, the legal title is 
governed by the strict laws of descent, but the equitable title rests 
in the surviving partner, in so far, at least, as is necessary for the 
settlement of the partnership affairs, though the land was held in 
the name of the deceased. Instead, therefore, of the surviving 
partner being a trustee for the representatives of the deceased, as 
held by the Illinois Supreme Court, the United States Supreme 
Court holds the surviving partner a cestui que trusty and the heirs 
of the deceased partner trustees for the survivor; so that the deed 
of the survivor will convey the equitable title to partnership real 
estate to the purchaser. Shanks v. Kl&fn, 104 U. S. 18. The 
mistaken idea that the surviving partner is a trustee has arisen, as 
pointed out by Lord Westbury, in Kn^^x v. Oye, supra, from the 
fact that the representatives of the deceased partner can compel 
the survivor to account to them in equity, and from the idea more 
or less prevalent, even among lawyers, that every equitable obliga- 
tion involves either a case of fraud or a case of trust. As auxiliary 
to its jurisdiction to compel an account, a court of equity can use 
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its pecnliar remedies of injnnction and the appointment of a 
receiver. 

The highest authorities having laid down the propositions of law 
JQSt stated, it may be of interest to Illinois lawyers to see jnst how 
far the Illinois Supreme Court has departed from the established 
doctrine. For that purpjose we would call attention to the follow- 
ing cases. 

In People v. White, 11 III. 341 (1849), the court held that the 
surviying partner had the legal right to retain the partnership 
effects and to settle the affairs of the partnership, subject to the 
right of the administrator of the deceased to procure the appoint- 
ment of a receiver in case of laches or bad faith on the part of the 
survivor. 

The same doctrine was laid down in iiiller v. Jonet*, 39 111. 54 
(1865). 

In Remich v. Emig^ 42 111. 342 (1866), the court simply stated 
the rules for taking an account upon the dissolution of a partner- 
ship. 

In Hughes v. Trahern, 64 ill. 48 (1872), a firm debtor recovered 
judgment on an individual claim against the surviving partner, and 
the surviving partner was allowed to set off a debt due to him as 
surviving partner against the judgment. The set-off was allowed 
in equity on the ground that it could not be allowed at law; but it 
is generally held that such a set-off will be allowed at law. Clipper 
V. Stidstofie, 5 T. R 43; Holhrook v. Lackey y 13 Met. 132 (opinion 
by Shaw, C. J. )• 

In Nelson v. Hayner, 66 111. 487 (1873), we find for the first 
time the dictum that the surviving partner is a trustee for the 
representatives of the deceased. It certainly seems odd that no 
mention of this peculiar doctrine should be found, to the writer's 
knowledge, in the reports of this State until a year after the House 
of Lords in Knox v. Oye had settled the English law to the 
contrary. 

In Forrester v. Oliver y 1 Bradw. 259 (1878), the Appellate Court 
cites Nelson v. Hayner, in a dictum to the same effect as the dictum 
in Nelson v. Hayner. 

In Quayle v. Ouild, 91 111. 378 (1878 , the court held that a 
bill by the administrator of a deceased partner against the survivor 



THE SURVIVING PARTNER IN ILLINOIS. 287 

for an account is barred by the etatnte of limitations. The decis- 
ion is in accord with Knox v. *Oye, but the relABoning is very dif- 
ferent, for in Q^utyle v. Ouild, the court treats the sunriying 
partner as a tmstee, bnt holds that the trust is a constructive trust 
and barred by the statute of limitations. 

In Fierce v. JlicClettan, 93 111. 245 (1879), the court held that a 
bill for an account by one partner against another is barred by the 
statute of limitations; that if partners during the existence of the 
partnership are trustees for each other, that relation certainly 
ceases when the firm is dissolved. Nelson v. Hayner was not men- 
tioned, and no distinction seems to have been suggested between 
the case of a voluntary dissolution and that of a dissolution by 
death as affecting the trust relation. Nor was any allusion made 
to the ** constructive trust '^ theory advanced in Quayh v. Ouild. 

In Harris v. Pearce, 5 111. App. 622 (1880), the court followed 
Slipper V. Stidetoney 5 T. R 43, and held that the defendant, who 
was sued upon an individual obligation could set off a debt 
due to himself as surviving partner in an action at law. An 
attempt was made to distinguish the case from Hughes v. Trahern. 
Hughes v. Trahern, is not well reported, but the attempt to dis- 
tinguish it from Harris v. Pearce, seems hardly to have been suc- 
cessful. It is interesting to compare the language quoted from 
Oalbraith v. Tracy y with that of the same judge in Harris v. 
Pearce, 

In the .latter case the court says, '^ In the case of a survivor of 
several contracting parties a demand due him as a survivor may 
be joined with a demand due to him from the party in his own 
right, and a debt due to a defendant as a surviving partner may be 
set off against a demand on him in his own right and vice versa. 
By the death of the copartner the debt is considered to be owing to 
him in his own rights and so is not subject to the objection that it 
is a demand held in autre droit. ^^ 

In Kimball v. Lincoln, 99 111. 578 (1881), the court held that a 
surviving partner might purchase a deceased partner's interest from 
the executor of the latter, and that inadequacy of price would not 
vitiate the sale. The court spei^ks of the surviving partner as a 
trustee, and yet holds that the general rule requiring a trustee to 
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show that a contract between himself and his cuiui fu§ trust is 
^r does not apply. 

In Btak$ v. Sweating, 121 HL 67 (1887 , the oonrt foUowed 
Fiere$ v. McCkUan and ignored NsUim v. Bagmr. Nothing was 
said about the snrriving partner's being a tmstee. It is interest- 
ing to notice that the counsel who won the case cited both Enaz v. 
0f0 and Fimrc$ v. MeClMam, in his brief » and that the court refers 
to Knox V. Oy$ in support of its decision, while it ignores the 
''constructive trust'' theory advanced in QuayU v. Quild. It is 
true that in Blake v. SweMng the bill was bought by one partner 
against the other after dissolution, and not by the adminilBtrator of 
a deoeased partner against the survivor; but no distinction is drawn 
by the court between the two cases. 

In Bonn0g v. Stoughton, 122 111. 636 (1887), a bill for an account 
by a surviving partner against the personal representative of the 
deceased was held to be barred by the statute of limitations on the 
authority of Quayh v. Ouild. 

In Hayward v. Burke, 151 111. 121, 130 (1894), the coart speaks 
of surviving partners as trustees for the firm creditors. In that 
case the creditors brought a bill to charge the executor of the 
deceased as trustee of partnership assets which had been paid to 
him as executor by the surviving partners Inasmuch, however, 
as the creditors have the right to proceed against the estate of the 
deceased partner in equity without regard to the fact that his exe- 
cutor has received partnership assets (Mason v. Tiffany, 45 111. 
392), the court was unquestionably justified in giving relief, 
though the bill seems to have been wrongly framed. Nelson v. 
Hayner, is not mentioned. The court cites T. Parsons on Part- 
nership, sees. 344, 345, 4th ed., in support of the proposition that 
the surviving partners are trustees of the firm assets for the benefit 
of the firm creditors. It is certainly to be regretted that the 
learned editor of that text-book should have led the Supreme 
Court of Illinois astray, and* yet one can hardly blame the court. 
The text says, sec. 345. ''The survivors are trustees for all con- 
cerned in the partnership, for the representatives of the deceased, 
for the creditors of the firm, and for themselves." In note 1, how- 
ever, the editor says, ''The surviving partners hold in trust, not 
for the creditors or the estate of the deceased, but for the firm." 
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The editor admits that the anomalous position of the suryiying 
partner "has given rise to much conflict in the cases/' That there 
is a conflict in the cases is unquestionable; but even if this conflict 
justifies the editor in a dogmatic statement which is in conflict 
with the great weight of authority, it can hardly justify the use of 
conflicting statements in the notes and in the text. 

Ko comment on these decisions is necessary, they speak for them- 
selves. Nevertheless, it is interesting to learn from the opinion of 
the court in Oalbraith v. Tracy, that the dictum in Nelson r. Hay^ 
ner settled the law in this State. 

Edward Avery Harriman. 
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COMMENT. 



T^HE present issue of the'SEViEW is the last for the current year 
^ and marks the retirement of the senior board in favor of 
the juniors. The retiring J>oard wishes to express the hope 
that the review will continue to represent the law school 
as it has done for the past three years. Realizing that there 
liave been many shortcomings during the year just past, the 
retiring board also looks forward to mg many improvements 
brought about by its successors. 
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"ll/E wish to recommend to the senior class that they avail them- 
^^ selves of the privilege of* joining the Law School Alumni 
Association. The association has been in existence for some years' 
and the membership contains many well known names of former 
graduates. The annual dinner/ which takes place on the evening 
before commencement^ is sure to be a pleasant «nd instructive 
occasion. The committee in charge hope that Governor McEinley 
will be able to be present^ which will^ of course, be a special 
inducement for all to attend. 



A PROBLEM AS TO RATIFICATION.— Professor Wambaugh 
^^ has an article on the effec^t of the ratification of an unauthor- 
ized bilateral contract in the current number of the Tlarvard Law 
Review. The leading cases of Dodge t;. Hopkins, 14 Wis. 630, and 
Bolton Partners v. Lambert, 41 Gh. D. 295, are discussed and the 
various theories criticised. No notice, however, is taken of the 
case of Citizens Oas Light Co. v. Wakefield, 161 Mass. 432. In 
that case the defendant town voted in accordance with statute to 
buy the plaintiff's plant. The statute required the corporation, in 
case it accepted the town's offer, to file a schedule of its property 
within thirty days. The schedule was filed by the directors within 
the thirty days, and the action of the directors was ratified by the 
stockholders after the expiration of the thirty days. The court 
held, following Bolton Partners v. Lambert, that the action of the 
stockholders was binding on the town, even though the filing of 
the sahedule was a condition precedent to the towns' liability. The 
question whether the town could have rescinded its vote before the 
ratification by the stockholders was not discussed. It seems clear 
on principle, however, that such recission could have no more effect 
than the attempted withdrawal in Bolton Partners v. Lambert. If 
an offer is made which must be accepted within^ a given time, the 
expiration of the time specified has exactly the same effect as the 
withdrawal of the offer, and a subsequent acceptance has no effect 

E. A. H. 



yHE CURRENT NUMBER of the Harvard Law Review is 

^ devoted to the commemoration of the twenty-fifth anniversary 

of Professor Langdell's election to a professorship in the Harvard 
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Law SchooL EasayB are contributed by present and former col- 
leagnes of Professor Langdell. The whole legal profession of this 
country owes a debt of gratitude to the Dean of the Harvard Law 
SchooL As a writer he has been surpassed by others whose writ- 
ings show greater lucidity, greater constructive ability, and a 
broader view of the law; but it is doubtful if anjrthing has ever 
been written surpassing in ingenious subtlety his treatment of Con- 
ditions. As a teacher he has had many superiors, yet it is as a 
teacher that he will always be remembered. His claim to distinc* 
tion rests, however, not on his skill in imparting knowledge, but 
on his persistent devotion to his own ideas, which has done so 
much to establish modern scientific methods in legal education. 
The introduction of the inductive method in the study of law was 
a bold innovation. To-day the superiority of that method to all 
others is widely recognized, and the method itself is used to greater 
advantage by others thau by Professor Langdell; but the develop- 
ment of the method of case-study is due largely to the years of 
persistent effort by which Professor Langdell, backed by President 
Eliot, and assistcki by his colleagues, brought the Harvard Law 
School to its present position. The personality of Professor Dwight 
endeared him to all his pupils, and his memory will be cherished 
by all those who studied under him; but Professor Langdell's 
name will be known to thousands who never knew him personally, 
as that of a man, who, through long years of bitter adverse criti- 
cism, fought the battle which resulted in the revolution of methods 
of legal education. 

n^HE prejudice which exists in some of the western states against 
* railway corporations is well illustrated by a recent Colorado 
case. . A cow was found dead close to the railway track, and the 
owner brought an action against the company. On the witness 
stand he testified that the section men did not know how the cow 
was killed, and he failed to show that he himself knew. There 
was no evidence as to the cause of the animal's death, and yet the 
judge refused a non-suit and the jury found against the company. 
Court of Appeals was called upon to decide that the finding of a 
cow dead close to a railroad track was not conclusive evidence that 
it was killed by a train. Union Pac. By. Co. v. BuUis, 39 Pac. 897. 



COMMENT. J^43 

pONTRACTS IN RESTRAINT OP TRADE.— Where one 
^^ contracts to sell another eertain personal property, pertain- 
ing to the butcher bnsiness, for which cash is to be paid, and it is 
farther agreed that the vendor shall not engage in the said business 
in the town where the business n^as carried on, nor within eleven 
miles thereof, nor for the period of time during which vendee con- 
ducts the business in that town, it was held that such a contract 
was valid. Eisel v. Hayes, 40 N. E. Rep. 119 (Ind.). This hold- 
ing accords with the established doctrine that where the restraint 
upon trade is only partial, reasonable, and founded upon a good 
consideration, the contract with such provision will be valid and 
enforced. Decisions in Illinois that support this view of the case 
are Linn v. Ligsbee, 67 111. 75; Talcott v. Bracketf, 5 Bradw. (111.) 
60; People Gas i& Coke Co. v. Chi. O. £ C. Co, 20 111., app. 473. 
It has been decided, however, in Bingham v. Maigne, 52 N. Y. 
Super. Gt. 90, that a contract not to exercise the trade of making 
printer^' rollers and composition in N. Y. City or within 250 miles 
thereof is void as being in restraint of trade. In Wiley v. Baufi*- 
gardner, 97 Ind. 66, a condition in a sale of a dry goods business 
not to engage in that business for five years, with no limitation as 
to place, was held void. The important point in such contracts 
seems to be : do the limitations extend to both time and place or to 
only one, and is the restraint reasonable in the particular case? 



pONTRACT WITH AN INSANE PERSON.— ^^wooii v. 
^ - Jenkins y 40 N. E. Rep. 178 (Mass ) One, H., an inhabitant 
of Chicago committed an offense in Boston and was arrested. He 
was placed under 1^300 bail and on the same day telegraphed plaintiff 
at Chicago: ' 'Telegraph at once $400 to E. J. Jenkins, my attor- 
ney. Am in trouble.** Plaintiff thereupon sent the money. H. 
at the time of committing the offense and of his arrest was insane 
and continued in that condition till he died. When the case was 
called a nolle prosequi was entered therein by reason of insanity of 
H. and bail was thereby released. The defendant was attorney for 
H.. the retainer fee being 1100, and this action of contract was 
brought against him for $300, money had and received to the plaint- 
iffs' use. It was held that the contract was between plaintiff and 
H., that it was voidable but only at the election of H. Justice 



344 NORra WESTERN LAW BEVIEW. 

Holmes said the analogy between insane persons and infants was 
not perfect bat had prevailedy and cited Field v. Hertiei, 101 111. 
110 where it is held that "a lease ez^nted by a minor is not void, 
bnt only Toidable at his election and the lessee cannot set np the 
disability of the lessor to defeat the lease or be relieyed from its 
covenants.'^ The opinion farther states that the right to avoid is 
for the personal protection of the insane and those who deal with 
them have been held to have no corresponding rights^ No opinion 
was expressed as to the law in case of a bilateral contract wholly 
nnezecnted on both sides. 



JV/I ASTEE AND SERVANT.— Where a track repairer was in- 
' ^ ^ jnred by the engine of a passing train of the defendant and 
it was proved that the accident was due to the engineman^s negli- 
gencCy in an action against railroad company. Held that engineman 
and track repairer are fellow servants and that as fellow servants 
they assume all risks naturally incident to that employment as 
well as danger of injury by fault or negligence of their fellow. 

Such liability is not affected even if the workmen belong to dif- 
ferent departments. In laying down the last principle the court 
gives the following test, ''were the departments so separated as to 
exclude the probability of contact and of danger from the negligent 
performance of their duties in the different departments^ then the 
servant is not deemed to have contracted with re erence to the 
negligent performance of the duties of his fellow servant in such 
other department, Norfolk di ' W. R. Co. v. NuckoVe Admr. 21 
S. E. 342 Va. 
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RECENT DECISIONS. 



Action for Alimony, — ^While no personal judgment can be rendered in 
an action for alimony without personal service or voluntary appearance, 
service by publication will support a judgment against any property of tUe 
defendant within the jurisdiction, that being a judgment in rem within 
Section 41 of the Colorado Code. Hanscom v. Hanscom, 89 Pac., 885 (Colo). 



Bonds of School District— An issue of rr funding bonds will not be 
affected by a provision of the state constitution providing that no debt in 
excess of the taxes for the current year shall be created except by popular 
vote. Miller v. School Dist , 39 Pac. , 879. 



Carriers. ^The relation of passenger and carrier continues until the pas- 
senger has passed out of the depot grounds. Onlf C. <fir S. F, By. Co, v, 
Glenk, 80 S. W. 278 (Texas.) 



Dotoer, — A widow is not entitled to dower in her husband's lands, con- 
veyed by him alone to a third person and acquired by a railway company 
for its right of way. Baker v, A. T, iSb S. F, By. Co. 80 S. W. 801 (Mo.) 



Exemptiona^Insurance on Eocempt Property — Money received from an 
insurance policy covering property exempt from execution is itself exempt. 
Puget Sound Beef <Sb Packing Co. v, Jeffs, et al, 89 Pac., 962 (Wash). 



Chiming Contract. — Equity will restrain enforcement or negotiation of a 
note given for a debt incurred in speculations in cotton futures and order 
its cancellation. Beer v. Landman 80 S. W. 64 (Texas.) 



I^fury to Employee. — Dangerous premises.^ A coal miner has the right 
to assume, in the absence of apparent defects, that a room in which he is 
ordered to work is safe and he is not bound to inspect it for the purpose of 
discovering latent defects, island Coal Co. v. Bisher 40 N. E. Rep. 158 
(Ind.) 

In.surance Policy^Collateral Agreements. — The consent of a fire insur. 
ance company, given by its duly authorized agent and acted upon by the 
insured, that goods might be removed into another building without vitiat- 
ing policy is binding 'upon company, notwithstanding the fact that the 
policy stipulates, among other things, that "no privilege or permission 
under this policy shall exist or be claimed by insured unless so written or 
attached." Western Assurance Co. v. WiUiams, 21 N. E. 871 (Gki.) 
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NeffUgemot^^K pawongtr aligfaliiig from m mofring tnin at direction of 
coodiietor to not goU^ of oontribiilovy negligenoe if there was no aiqpar- 
entdnncer. ITaiMu o. Bols^ dfc ii. ^«r Imm 12. Cb., 21 & £. 409 N. C. 



NtgotiabU NoU.-^'^nMBn m m ^ go ti able note, gi^en under an agreement 
tiiat it ahoold not be negotiated nntil a certain contingency arose, was ne* 
gotialed before tiiat time, the borden is on the indorsee to show that he 
took it for Taloe, in good faith and before matorit j. Hat, Revere Bk. v, 
Mone, 40 N. £. R., 180 (Mass). 



SybrogaHom'^Midrtifage Seeicrt^.— Where a porchaser assomes a deed of 
trust made by a hmd company and gives another to secure payment, and 
on failure of payment of notes secored by first deed otRoen of the Tendor 
company give persona] notes as additional secoiity which are paid at ma- 
turity, Heid, soch officers are not entitled to be sabrogated to tiie secority 
of tiie deed held by original owner against their company. Exchange 
BUTg Co.v. Ba^eee, 31 S. E., 279 (Va). 



Trade Jforlei.— The nee of the word ** Dover** merely as ihe name of a 
certain kind of egg beater will not constitate soch wocd a trade mark so 
as to eniitle the pn^irietor, after his patent has expired, to enjoin its use by 
a mannfactOf^r of other ^^g beaters. Dover Stamping Co. v. FeUowB^ 40 
N.R Rep. 105 (Mass). 




3 bios Qli3 OHb iiii3 
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